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INTRODUCTION 

Sir Philip Bailhache 

INTRODUCTION 

It is, at first blush, extraordinary that the Channel Islands should for 800 years 
have retained independent systems of law with their own courts, judges and 
procedures. Jersey has a population of some 90,000; Guernsey, about 65,000. 
They are two distinct bailiwicks, each with its own Bailiff, Royal Court and 
Court of Appeal. Their legal systems, while springing from the same source of 
Norman Customary law, have however flowed down different channels over 
the centuries. Thus, while many aspects of their jurisprudence bear witness to 
their common origin, there are today important differences both procedurally 
and substantively between the law of Jersey and the law of Guernsey. 

The 1204-2004: 800 years of Channel Islands' law conference held at the 
Reform Club in London on 2nd July 2004 was the first collaborative effort by 
the two jurisdictions in the legal field. The conference was organised by the 
Jersey Law Review, but the judiciary and bar of both Islands were well repre­
sented. It was, I believe, in that sense as well, a significant event. While the 
traditional rivalry between Jersey and Guernsey still of course subsists, both 
Islands have begun to recognise that in political, constitutional and legal 
terms their future strength and stability lie in much greater cooperation. The 
bailiwicks are distinct and different; but both can learn and benefit from the 
jurisprudence of the other. 

The timing of this conference was therefore apposite in a number of ways. 
2004 marked the 800th anniversary of the emergence of the special constitu­
tional position of the Channel Islands and their unique relationship with the 
Crown. How did this come about? 

CONSTITUTIONAL ORIGINS 

The story of the emergence of the two bailiwicks as autonomous small juris­
dictions under the protection of the Crown begins in June 1204. In that 
month King John's forces surrendered the castle at Rouen to the French King 
Philip Augustus and the Duchy of Normandy was lost to the Crown. The 
Channel Islands had been part of the Duchy since their annexation by Duke 
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SIR PHILlP BAILHACHE 

William Longsword in 933. After the Battle of Hastings in 1066 they had 
formed part of the Norman Empire, owing loyalty to the King of England in 
his capacity of Duke of Normandy. The loss of Normandy in 1204 created a 
schism which left the Islands exposed in a hostile sea between two warring 
kingdoms. Why should the Islanders, who spoke Norman French, who traded 
with the Normans, and who had many ties of kinship and blood with their 
Norman neighbours have thrown in their lot with the English King? It is one 
of those perennial questions, and was the subject of an important study by 
eminent Cambridge historians commissioned by the States of Jersey to mark 
the BOOth anniversary of 1204. lOne of the authors of that study, Professor Sir 
James Holt, was a speaker at the conference. 

Of one answer to the question we can however be certain. In order to 
minimise the trauma of the separation from Normandy, and to retain their 
loyalty, King John conferred a number of privileges upon the Islanders. One 
of those privileges was the right to be governed by their own laws, that is by 
the customary law of Normandy and other local customs then in force. Bya 
seminal constitutional document issued not long after 1204, which we now 
call the Constitutions of King John, the Islanders were commanded to elect 
their twelve best men to keep the pleas and to administer justice. These 
benches of twelve judges, who became known as Jures Justiciers or Jurats, 
formed, with the BailifF of each Island, bodies from which the Royal Courts 
of Jersey and Guernsey emerged towards the end of the 13th century. 3 

Through the Jurats the Islands found their judicial autonomy. Subsequent 
Royal charters confirmed that autonomy. 

King John also decided not to incorporate the Islands into the realm of 
England. At fIrst he appointed a Warden for both Channel Islands. In time 
however a different official was appointed for each Bailiwick. The Warden, or 
Captain, eventually became known as the Governor "nth the responsibility 
for the defence of the Island and for military affairs. The Bailiff held responsi­
bility for justice and for civil affairs. 

And so the relationship of the Islands is not with the Parliament at 
Westminster, but with the Crown, by which Channel Islanders mean the 
sovereign. The link with the United Kingdom government which, under the 
current constitutional arrangements, is responsible for the Islands' defence 
and international relations, lies through a Privy Councillor, the Lord 
Chancellor or Secretary of State for Constitutional Affairs. 

1 Everard and Hoh. Jersey 1204, the forging afan island community. Thames and Hudson 2004 
2 For a brief account of the office of Bailiff, see Bailhache. The cry for constitutional reform - a perspec­

tive from the office ofBaili!f(1999) 3 JL Review 253 
3 For an erudite and fuller description of the constitutional significance of the J urats see Le Patourel, 

The medieval administration of the Channe/]siallds 1199-1399, published OUP 1937, and republished by 
the Guernsey Bar Association 2004 
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Inroduction 

THE FUTURE 

What does the future hold for the Channel Islands in terms of their constitu­
tionallinks with the United Kingdom and indeed the European Union? 
Parliamentary democracy is now well established. The States of Jersey and the 
States of Guernsey evolved from the Royal Courts of their respective baili­
wicks as legislative assemblies during the course of the 14th and 15th 

centuries. Following organic development and the constitutional reforms 
which came after liberation from German occupation in 1945, both baili­
wicks have democratic parliamentary institutions and systems of govern­
ment that are responsive to the needs of the small communities which they 
serve. Their legal and judicial systems are mature and soundly based. Their 
economies are strong. 

The governments of both Islands are now pursuing policies designed to 
achieve a greater measure of international personality. It is not acceptable to 
most Islanders that ministers who are not elected by them should, without 
their consent, determine their destiny in relation to Europe and the outside 
world. Yet under the current constitutional arrangements the United 
Kingdom has the duty of representing the Islanders' interests even when 
those interests run directly counter to the interests of the UK. Perhaps a 
modus operandi will be found which enables the Islands to maintain their 
current constitutional relationships. Perhaps not. 

In terms of constitutional law and public international law the evolving 
position of the Channel Islands has never been more interesting. Some of 
these important issues were explored in a series of addresses at the confer­
ence. The collection of papers put together in this volume make essential 
reading for those with an interest in the relationships of Jersey and Guernsey 
with the United Kingdom and the developing state of the law in both baili­
wicks. 
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L'ESPRIT DE LA COUTUME DE NORMANDIE 

Sophie Poirey 

Le droit normand s'est applique en Normandie, depuis la naissance du 
duche, en 911, jusqu'a la Revolution de 1789. Cette derniere voulut abolir les 
coutumes existantes, mais !'incapacite des revolutionnaires a elaborer un 
texte applicable sur I'ensemble du territoire fran<;:ais permettra au droit 
normand de survivre quelque temps encore. C' est finalement l'Empire qui en 
aura raison car la promulgation du Code Napoleon, en 1804, entraine effec­
tivement l'abolition des coutumes provinciales. Mais si ee droit n'est plus 
reeevable dans la France actuelle, il survit encore dans les tles anglo­
normandes, ces territoires qui n' ont jamais rompu avec leurs racines et ont su 
rester fideles a leur histoire. 1 

Ce droit normand est un droit coutumier, ne de l'affaiblissement du 
pouvoir central a la fin du IXe siede. Faute d'agents fideles et efficaces pour 
Ies faire connaitre et en imposer le respect, les lois royales ne s'appliquaient en 
effet presque plus. Ce sont alors les coutumes qui prennent le relais, c'est-a­
dire les regles et usages en vigueur dans les seigneuries. Nee au Moyen-Age 
avec la feodaHte, la coutume demeurera la source principale de droit jusqu'a 
la Revolution.2 

En Normandie, c'est sous le regne de Guillaume le Conquerant qu'une 
coutume caracterisee emerge avec nettete, sans doute entre 1049 et 1079, soit 
avec deux siecies d'avance sur les autres provinces du royaume.3 Cette 
precocite vient essentiellement du sens tactique des dues qui ont du et su 
stabiliser ce duche obtenu au Xe siecie et s'imposer, vis-a-vis de la population 
mais aussi des barons normands, comme de veritables souverains:iI La supre­
matie indubitable du duc normand, chef inconteste de la hierarchie la'ique et 

J Sur eette question, cf. Yver, J., Les cameleres originaux de la Coulume normande dans les fles de la 
Munche, Travaux de la Semrune d'hisloire du droit normand lenue a Guernesey, Caen, 1938, p. 481-583. 

, Gaudemet, ,., Les naissallees du droit: le temps, le po"vo;r et la science all service du droit. Paris, 
Montthreslien, 1997, p. 50-55. 

, Genestal, R., lA formation et le dtveJoppement de la Coutume de Normandie, Travaux de la Semaine de 
Droil Nonnand tenue a Guernesey en 1927, Caen, 1928, p. 37-55, p. 42 et ss. 

, Sur la superiorite du due, cf. Lemarignier, I.F.. La France medievale, institutions et societe, Paris, 
Armand Colin, 1981, p. 121 el ss. Cf. encore, Mussel, L., Origines et nature du po "yair ducal en Normandie 
jusqu'au milieu du XIe s,"cle, in coU., l.es Principautes au Moyen Age.Acus dll amgres de la Sociere des histo­
riells medilvisres, Bordeaux, 1978, p. 47-59. 
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ecdesiastique, permet l'instauration d'un droit quasi uniforme en canalisant 
la multitude d'usages, d' origines diverses, en vigueur dans le duche.5 

Il faut toutefois attendre les dernieres annees du regne de Richard Coeur de 
Lion, a la fin du XIle siede, pour que les usages normands soient consignes 
par ecric6 Cette redaction se fait en deux temps. Le plus ancien coutumier 
normand, denomme Tres Ancien Coutumier de Normandie, date en partie 
d' avant la Commise de 1204. On y trouve logiq uement de nombreuses dispo­
sitions qui traduisent la puissance ducale : dtom par exemple I'interdiction 
faite aux barons de tenir leur justice en m~me temps que se tiennent les 
assises ducales;71'interdiction faite aux seigneurs de lever des impots sans le 
consentement du due;8 ou encore l'interdiction de la guerre privee.9 

En matiere fiseale, militaire et judiciaire, se trouvent done etablies en 
Normandie, et ee des la fin du XIle siecle, les bases d'un ordre public tres loin 
de s'instaurer ailleurs. 

Apres 1204, la eoutume s'adapte au eontexte politique et aux aspirations 
des Normands. Parait alors un texte en latin, plus elabore que le Tres Ancien 
Coutumier, la Summa de Legihus Normannie in Curia Laicalii , rapidement 
traduite en fram;:ais sous le nom de Grand Coutumier de Normandie. 10 

Selon toute vraisemblanee, ce Grand Coutumier est redige aux environs de 
1245, sans doute par un ecclesiastique, specialise comme te! dans le droit 
romano-canonique, mais manifestement aussi tres au fait des pratiques judi­
ciaires la'iques. Au XIVe siede, les Jersiais, lorsqu'ils repondent aux plaids de 
quo warranto inities par les rois d' Angleterre, designent ce texte sous le nom 
de Somme Maucael, evoquant peut-etre le nom de I'auteur de l'ouvrage 
publie anonymement.u La qualite du Grand Coutumier lui vaut l'adhesion 
complete des elites intellectuelles et judiciaires normandes, certains le tenant 

5 Genestal, R, La formation er le deve/oppement de la Olurume de Normandie, op. cit., Caen, 1928, p. 42 
et ss. 

6 Sur les sources normandes el nolamment coutumieres, cf. Tardif, E.J., Coutumiers de Normandie, 
Rouen, 1882-1903, 2 tomes en 3 volumes, tome 1 : Le Tres Ancien Coutumier; tome 2 :La Summa de legibus 
in curia lalcali. Cf. "galemem sur ccs questions, Besnier, R., La Coutume de Normandie, hisUlire exrerne, 
Paris, 1935. 

7 Tres Ancien Coutumier, ci-apres T.A c., chap. xnv, 2. 
8 TA.C.,chap.XLVllI,2 
9 TA c., chap. XXXI .. Sur ces questions, cf., Yver, J., Le Trils Ancien Coutumier de Normandie, miro!r de 

la legislation d!leale? Contribution tll'erude de I'ordr. public normand tlla fin du XlIe mc/e, Tijdschrift voor 
rechtsgeschiedenis, 29,1971, p. 333-374. 

10 Pour la Summa, Thrdif, E.)., op. cit.,T. 2. Le texte du Grand Coutumier a ele publie par Ch. Bou.rdot 
De Richebou.rg, NOlIyeall COl/rumi", genflta/ ou Corps des courumes genfltales et particulieres de France erdes 
provinces, Paris, 1724,4 vol. ; (Pour la Nonnandie, tome lV, Olurume du Pays de Normand'. anciens ressons 
et enclaves d'iceluy, 1583, p. 3-56). Il existe egalement une edition plus commode due au jersiais, W.L. de 
Gruchy, I:Al1cienne Olutume de Normandie, Jersey, 1881. 

.1 Le nom de Maucael est porte par une f.mille de la region de Valognes qui compte effectivement 
plusieurs dercs ( cf. Tardif E.J., Olurumim de Normand'e, op. at., p. 217-235). 
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meme, a tort, pour une tres officielle consignation de leurs usages, qui aurait 
ete entreprise sur l'ordre de Philippe-Auguste. 12 

Au regard de l'histoire specifique du duche, point de rencontre de cultures 
et d'ethnies diverses, plusieurs influences contribuerent a former cette 
coutume. 

Plus que toute autre province, la Normandie a en effet cpnnu les invasions 
scandinaves, des les IXe et Xe siecles, et rapport nordique est incontestable 
dans de nombreux domaines. Cet apport reste cependant des plus limites au 
niveau juridique : les vikings, et Rollon le premier, ont en effet compris tres 
t6t tout I'interet quits avaient a adopter le droit et les institutions 
carolingiens pour s'imposer a la population locale. II existe toutefois des 
apports juridiques specifiquement nordiques, Au niveau penal d'abord, on 
peut mentionner les lois edictees par Rollon en matiere de repression du vol, 
considere comme un crime passible de la peine de mort. Robert Wace 
rapporte ainsi la legende des bracelets d'or du due, suspendus la nuit aux 
branches des arbres sans etre derobes, tant ces lois intligent une salutaire 
terreur. 13 Citons aussi la "paix de la charrue", 14, qui protege les laboureurs et 
leur instrument de travail, DU encore la "paix des maisons",15 le hamfare qui 
sanctionne l'effraetion eomme un crimeY' En Normandie, ce systeme de 
paix particulieres aboutira a une interdiction generale de la guerre privee, au 
profit d'une paix publique imposee par le due, et sanctionnee par sa justice. 17 

Au niveau matrimonial ensuite, les Rollonides ont maintenu la tradition 
du mariage more danico. A cote des alliances more christiano, ces mariages 
chretiens qui sont souvent conclus dans un but essentiellement diploma­
tique, afin de sceller des alliances, les premiers dues contractent egalement 
des unions "a la danoise". Celles-ci font de la femme elue une concubine 
legale dont les descendants ont les meme droits successoraux que des fils 
Iegitimes et notamment celui de devenir due. IS 

12 Vioilet P., Les caurumiers de Normandie, Histoire litteraire de la France, t. XXXIII, 1916, p. 65-165 ; 
Besnier, R., La courume de Narmandie, Gp. cit., p. 103--11 O. 

l3 Wace, Roman de Ra", lie P v. 1984, t. 1, p. 111. Foyer, J., Expose du droi! penal Normand au XlIle siec/e, 
Paris, Sirey, 1931, p. 137, 

14 T.A.C., chap XVI, D'ass",,! de parpris et de eharr"e, ed, Tardiff, op, at., 2e parlie, p, 15. 
JS T.A,C, chap. XVI, I ,LVIII, I, Lll!, Lxx, ed. Tardif, op, eft., I I. 2e partie. 
IS Foyer, I., Expose du droit penal Narmand au Xllle sMelt, op. cit" p. 17lJ.-179, 
17 TAC, dup XXXI; Nus horns n' ost fere guerre enverS autre; rnes qui leur fern tort, si se pl.ignent aJ 

due e a sa justice, e re ee est caUSe dteaine, iJ fera arnander le mesfel par cbatel; se elle esl crim;nnal, ille 
fer. amander par les membres'; (edition Tardif, op. ot., t.I, 2e partie, p. 24). Sur cette question, cf. Yver, I., 
L'interdiction de In gue"e privee dtlns le tres ancien Droit Normand, Caen, 1928,45 pages, plus sptcialement, 
p. 21 et s., egaJement, Yver, I" La legislntion et I"ordre public au demier demi-siecle du duche, Revue d'histoire 
du Droit fran~is et etranger, 1967, p. 390 et s. 

'8 Ains;, pour RoUon et Popa, Guill.ume Longue-Epee et Spro\:a, OU enCOre Richard ler et Gonnor. Ce 
n'est qu'il part;r de Guillaurne, qu';1 n'y aura plus d'union more danico, (Besllier, R., Le mariage en 
Normandie des origines au XlII. sillele, Caen, 1934, p. 2lJ.-27). 
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Un apport nordique durable existe en fin en droit maritime, car le droit 
franc est peu tourne vers la mer. Les coutumiers normands reglementent 
ainsi le droit de varech, celui sur les "choses gayves" (objets trouves sur le 
rivage, choses sans maitres), le droit de "craspois" (le "gros poisson", baleine 
ou esturgeon), ou les droits des baleiniers.19 

L'ensemble de ces influences nordiques demeure limite. Quant a l'influ­
ence fran<;:aise, elIe est quasi-inexistante, car les ducs ont toujours mene une 
politique d'independance vis-a-vis du Roi de France, leur suzerain souvent 
bien theorique. De plus, lorsqu'a lieu la commise des fiefs eontinentaux de 
Jean-Sans-Terre, en 1204, la coutume normande est deja tellement eristallisee 
que seules les regions frontalieres seront influeneees par la eoutume d'lIe-de­
Franee.2o 

Quant a l'influenee anglaise, qui serait possible a partir de 1066, ou sous les 
Plantagen~ts, elle est egalement pratiquement inexistante. Les dues 
normands ont en effet toujours clairement distingue les deux pays et les deux 
Cours, la Curia duds et la Curia regis. De cette separation resultent deux 
systemes judiciaires distincts et, au-dela, deux systemes juridiques 
autonomes.21 

Finalement, on le voit, le fond de la coutume normande provient essen­
tiellement du droit franc, qui gouvernait la population etablie sur le territoire 
dont les Normands ont pris possession. Il s'agit d'un droit germanique, pour 
lequel compte avant tout la protection du lignage et de son patrimoine, 
notamment les biens immobiliers, particulierement precieux lorsqu'ils vien­
nent des ancetres. Pour saisir l'esprit de la coutume, il nous faudra d'abord 
examiner les moyens juridiques mis en oeuvre pour preserver le Hgnage puis 
comment la coutume s'applique a proteger le patrimoine face a certaines 
menaces. 

PRESERVER LE LlGNAGE 

Cristallisee sous le regne du Conquerant, solidifiee sous ceux des 
Plantagen~ts, la coutume de Normandie est la plus centralisatrice de toutes 
les coutumes medievales. Quasi souverain, le due, place a la tete de la hierar-

19 Musset, L., Les appons sca1ldi1laves dartS le pius ancien droit normalld. in coU. Droit prive et jnstitutio1lS 
regionaies. Etudes historiques offertes a Jean Yver, Paris, 1976, p. 559-575 et plus specialemenl, p. 563-564. 

20 Ains;, par exemple, le bailliage de Gisors accepte-I-illa <ommun.ute aux acquelS. alors que la 
coutume normande refuse toule idee de communaule des epoux, ne tolerant que le regime dOlal ella sepa­
ration de biens. (Cf. Genestal, R., La formation et le dtveloppement de la Coutume de Normandie, op. clt., p. 
50). 

21 Sur I'absence d'infll.lences fran<;aises et anglaises. cf. Genestal, R.. La formation et le dtve1appement de 
la coutume de Normandie, art. pree., pp. 50 et ss. 
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chie la'ique et ecclesiastique, est titulaire des plus hautes prerogatives judici­
aires, militaires et financieres. Mais cette centralisation avant la lettre n' em­
peche pas qu'a I'echelle locale tout seigneur beneficie de nombreux droits 
feodaux, des droits que les Normands maintiendront jusqu'a la Revolution. 
Au contraire, la puissance des seigneurs perm et le contr61e de la societe et sert 
les interets immediats du duc. Les interets seigneuriaux qoivent toutefois se 
conjuguer avec les interets de la structure qui don ne sa cohesion a l'ensemble 
de la societe normande : le lignage. 

Une coutume fortement feodale 

Les seigneurs normands beneficient de droits feodaux qui leur permettent de 
dominer leurs vassaux et de garantir au duc la stabilite du duche.22 Les coutu­
miers normands mentionnent ainsi les droits c1assiques de confiscation,23 de 
desherence,24 de bfrtardise,25 d'aubaine26 ou de retrait feodal.27 Mais les 
seigneurs normands disposent egalement de droits specifiques : le droit de 
varech,28 importe par les scandinaves, ou encore la garde seigneuriale. Cette 
derniere permet a un seigneur de jouir du fief de haubert devolu a un mineur 
jusqu'a la majorite de ce dernier, en en tirant tout le profit, et ce au detriment 
du mineur qui subit une perte irreversible de ses revenus.29 Cette institution, 
jugee archalque par les juristes parisiens, survit en Normandie jusqu'a la 
Revolution, alors qu' elle a disparu ailleurs.30 

L'esprit feodal impregne encore tres largement le droit prive, et notam­
ment le droit successoral. Rappelons ici que les seigneurs disposent de leurs 
propres vassaux, qui tiennent d'eux un ou plusieurs fiefs. Or, les services 
qu'ils attendent en contrepartie de ces concessions territoriales ne doivent pas 
pouvoir etre remis en cause par la devolution successorale des terres. Pour 

22 Sur la ufeodalisation" de la coutume, cf. Yver, J'1 Les caracteres originaux de la coutume de l'lonnandie, 
Memoires de rAcademie des sciences, arls el Belles·lettres de C.en, 1952, p. 307-356, not.mment, p. 
314-321. J. Yver rappelle ainsi "qu'aucun pays accidental, l'Angleterre mise a part, oil le systeme feodal a 
ete importe par le Conquerant et impose par lui comme une organisation destinee a slIpporter son 
pouvoir, n'. ete plus fortement et il faut le dire, logiquement, plus feodalise que la Normandie" (pp. 
314-315). 

23 Coutume ,<'digee, art. 143. 
24 Coutume n!diglie, art. 146. 
25 Coutume ,<'digee, art. 147. 
26 Coutume r<'diglie, art. 148. 
27 Coutume redigee, art. 177: "Le seigneur feodal peut retirer le fief tenu et mouvant de lui, s'il est vendu 

par le vassal en pay.nt le prix et les loyaux coilts ... .". 
28 Couturn. redigte, art. 194 : "Tout seigneur feodal. droit de varech a cause de son fief, tant qu'iI 

s' .tend sur la rive de la mer: corn me sernblablement des chases gaives~ 
29 Grand Coutumier, edition Gruchy, art. 33, p. 99: De Garde d'orphelins; Coutume rlidigee, art. 218 : 

"Le seigneur fait les fruits de la garde siens ... ~ 
30 Sur cette question, cf. Genestal, R., La tutelle, Bibliotheque d'histoire du droit normand, 2e serie, t. 

1lI. Etudes de droit prive normand, Caen, 1930, t. Ill, 1 . 
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eette raison, la eoutume est a priori hostile a toute transmission a une femme, 
puisque eeUe-ci ne pe ut assurer les services feodaux. Le droit normand priv­
ilegie done les fils sur les filles, ce qui fait de la coutume de Normandie une 
coutume "male et meme toute mhle'; 31 

Par ailleurs, en cas de succession eollaterale, on applique la regie paterna 
paternis materna maternis, qui veut que les immeubles propres restent dans 
leur lignage d'origine.32 Or, lorsqu'i! n'ya aucun parent du cote paternel pour 
recevoir un bien paternel, c'est le seigneur qui en herite. La Normandie, 
contrairement a d'autres provinces, refuse en effet la substitution des lignes 
entre dIes, car les patrimoines doivent demeurer separes.33 

Enfin, les Normands repugnant au partage, qui rend le controle seigneurial 
plus difficile, les immeubles propres sont normalement indivisibles. La regie 
vaut d'ailleurs pour les successions nobles comme pour les roturieres car, en 
Normandie, toute terre est qualifiee de fief. Pour eviter la division du fief 
familial a la mort du pere, l'atne des fils se trouve saisi de la succession et en 
possede les fruits jusqu'au partage.34 Aux yeux des tiers, et notamment du 
seigneur, il est ainsi le "miroir du fief". Cette fiction juridique, qui porte le 
nom de "parage': ne se prolonge toutefois que ;usqu'a ce qu'un cadet reciame 
le partage.35 A partir de la, le lignage reprend ses droits sur ceux du seigneur. 

Une coutume lignagere 

La coutume de Normandie est une coutume parenteiaire dont la preoccupa­
tion essentieUe est que l'heritier re«oive les biens de ses ancetres.36 Le systeme 
parentelaire postule done la vocation de tous les heritiers, ce qui explique 
qu' au moment du partage, la coutume s' efforce de privilegier un partage egal 
entre les fils, assorti d'une interdiction une faite aux parents d'avantager l'un 

" Yver, J., Les caracteres originaux de la Coutume de Normandie. art. prec., p. 319 et s. 
32 Grand Cou/urnier, chap. XXV, edition Gruchy, pp. 77-78 ; CoulUme Rtdigte, art. 245 "Leg heritage, 

venus du cOte paternel retournent toujours par succession aux parents paternds; et COmme aussi font 
ceux qui sont du c6te matemel aux materneis, sans que les biens d'un c6te puissent succeder a I' autre, en 
quelque degn! qu'ils soient parents, mais plutM les Seigneurs desquels lesdits biens sont tenus et mol.lVllIlts 
y sucd,dent". La solution sera encore oonfirmee en 1666 par le Parlement de Rouen qui, dans ['article 106 
des Pladtes, rappelle que "ii defaut de parens de la Iigne ... (Ies biens) retournent au fisc ou seigneur 
feodal...~ 

" Sur cette question, cf. Yver, J., Us caracteres origilVlux de la Coutllme de Normamiie, art. pr,k" p. 337 
e1338. 

" Catltume Redigee, art 237; "Le fils aine,soil noble ou roturier, est sais; de la succession du pere et la 
mere apres leur deces, pour en faire part 11 ses pulnes el fait les fruits siens jusqu·1;. ce que parlage soit 
demand€: pa, ses freres ( ... ) parce que par la Coulum., il est luleur nalureI el Mgilime de ses freres et 
soeurs'~ 

JS Sur celte question, cf. I' elude de R. Genestal, Le parage normand, BibliOlheque d'hisloire du droit 
Normand, 2e serie, I. I, 2. 

36 Les du defiml vont d'ahord a ses enfants et aux enfants de ses enfimts ; puis, ii detaul, i1s vont 11 
ses freres el neveux ronsideres oomme les descendants de son pere ... Sur as questions, cf. Yver, J., Us carac­
teres originaux des Coutllmes de /'Quest, R.H.D., 1952, p. 18-79. 
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d' entre eux. Cette regie est posee des le XIIIe siecie, puisque, selon le Grand 
Coutumier , "quand le pere a plusieurs fils, il ne peut faire de son heritage run 
meilleur de l'autre".37 Elle se maintiendra jusqu'a la Revolution, car la 
Coutume redigee en 1583 sur ordre du roi rappelle que "le pere et la mere ne 
peuvent avantager l'un de leurs enfants plus que I'autre soit de meuble ou 
d'heritage': 38 

Pour eviter la division du fief, et donc l'affaiblissement du patrimoine, 
raine dispose d'une priorite de choix, le droit de preciput, qui lui permet de 
choisir les fiefs les plus avantageux de la succession. Lorsque la succession 
comporte plusieurs fiefs, les fils choisissent par rang d'age, les cadets non 
pourvus recevant une pension de la part de leurs aines. Mais lorsque la 
succession ne comporte qu'un seul fief, ['aine le prend tout entier, a charge 
pour lui d'entretenir et d'etablir les puines, generalement grace a des rentes 
servies sur les produits du fief. 39 Le fils aine a encore le privilege d'obtenir, le 
cas echeant, la charge de son pere, sans avoir a en recompenser les puines 

Un tel systeme differe radicalement de celui adopte par l'Angleterre. Le 
Tractatus de legibus de Glanville, qui nous renseigne sur le droit anglais 
medieval, nous montre, au contraire, qu'il y existe un droit d'ainesse absolu, 
en vertu duquelle pere ne peut donner a ses fils cadets une partie de ses biens 
sans le consentement de son fils alnt~. Notons que dans ce systeme, en cas de 
partage, le puine ne tient sa part que de son aine a qui iI prt?te alors 
hommage.40 

Pour eviter que le fief ne tombe "en quenouille", les filIes pourvues de freres 
sont en Normandie exciues de la succession de leurs parents. L'origine de cette 
exclusion se trouve clans la loi salique, la loi des francs saliens, qui excluait deja 
les femmes de la terre des ancetres.41 Il suffit d'un seul frere pour que les filIes 
perdent toute vocation successorale.42 Mieux, le fils, meme cadet par rapport a 
ses soeurs, porte le titre d'aine, car, en Normandie, le "male est cense plus 
ancien que la femelle".43 Autre specificite normande, ces regles s'appliquent 
dans les familles nobles comme dans les roturieres, alors que les autres 
coutumes de France qui pratiquent cette exclusion ne visent que les filles 

37 Chap. XXXVI, edition Gruchy, p. Ill. 
" Coutume redigee, .rt.434. 
39 Grand Coutumier, art. XXVI De parties d'heritage; Coutume TI!digee, De partage d'heritage, art. 335 ~ 

366. 

40 Genestal, R., La formation du droit d'arnes,e dans la eoutume de Normandie, Normannia, decembre 
1928,p.157-179,p,178. 

41 Chenon, E., Histaire du droit [ran,ais public et prive, des origines il1815, 1926, 2 tomes, t. I, p. 448 et s. 
41 Grand Coutumier, edition Gruchy, art. XXVI, De partie d'heritage, "Les soeurs ne doivent clamer 

aulcune par tie en l'h~ritage (de) leur pere contre leurs freres ne contre lours hoirs"; Coutume redigee, art. 
357 : "Les soeuTS ne peuvent demander partage des successions des pere et de 1. mere", 

43 Le Poitevin, A., Des droits de la fille ou du mariage avenant dans la eoutume de Normandie, R.H.D., 
1889, p. 257 et ss; 562 et SS., 636 et ss" p. 267-294. 
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nobles. On s'eloigne done ie1 de l'interet purement feodal pour rejoindre I'in­
teret familiaL Puisque toute terre est un fief, d'autant plus precieux qu'i! 
eonstitue le socle familial, peu importe en effet la position sociale. 11 est 
d'ailleurs revelateur qu'en l'absenee de fils, les fiUes retrouvent une pleine 
vocation successorale, alors que dans les coutumes ou I'interet seigneurial 
predomine, on leur pn'!tere des collateraux. Pour les Normands, c' est la famille 
qui prime, et donc ici la fille, plus proche en degre qu'un collateral. Nous 
sommes bien ici au coeur de l'esprit de la coutume normande. 

Ces considerations de cohesion familiale se retrouvent lorsqu'i! s'agit de 
marier Ies filles. La coutume normande interdit en effet la mesalliance, jugee 
deshonorante pour la famille. It appartient au lignage, pere, mere voire frere 
lorsque les parents sont dececies, de trouver aux fines un mari "idoine'~ c' est­
a-dire de meme rang et de me me fortune qu'elles.44 Pour se marier selon son 
rang, la question de la dot est evidemment crudale, mais cela nous conduit a 
examiner une seconde approche de l' esprit de la coutume. 

En effet, sans son patrimoine, la famille n' est rien et la coutume normande 
met en oeuvre differents moyens qui lui permettent de proteger les biens, et 
notamment, ceux consideres comme les plus precieux, les immeubles 
transmis par les ancetres, qu' on appelle "prop res" ou "heritages': 

PROTEGER LE PATRIMOINE 

Le patrimoine familial ne doit pas etre entame du fait de certains actes, mais il 
doit egalement etre protege contre certaines situations qui menacent directe­
ment sa specifidte. 

Le maintien de l'integrite du patrimoine 

Plusieurs situations menacent l'integrite du patrimoine familial: la constitu­
tion d'une dot pour la fiUe ; les actes a titre onereux, comme la vente ou 
encore, ceux a titre gratuit, comme la donation ou le testament. Examinons 
les successivement. 

Pour ne pas diminuer le patrimoine des fils, les parents ne sont pas obliga­
toirement tenus de doter leurs fiUes. La coutume dit « et si den ne Iui fut 
promis 10rs de son mariage, den n'aura).45 Et aux parents soucieux d'aider 

... Grand Ccutumier, cd Gruchy. chap, XXV!, p. 84 : "Et se les !Teres les pevent maner, de meubles sans 
terre ou avec terre ou de terre sans meuble, a hommes ydoine sans les desparager, ce Ieur doi! suffire"; 
Ccutume Redigee, art. 228: "La fille auss; dolt eITe mari~e par le consentemen! de ses parents et amis, selon 
ce que la noblesse de son Jignage et valeur de son fief le rcquiert..:'; art, 251 : "Les freres peuvent comme 
leurs pere et mere, marier leurs soeurs de meubles sans Mritage ou cl'Mrltage sans meuble. pourvu qu' eUes 
ne sotent point deparagees et cc leur doit suffire", 

4S Coutume rM/gee, art. 250 
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materiellement leurs descendantes, la coutume impose un maximum: la dot 
doit rester inferieure au tiers du patrimoine, et ce pour I'ensemble des filles, 
quelque soit leur nombre.46 Lorsque ce maximum est depasse, les fils 
disposent d'une action en reduction de dot ouverte dans I'annee suivant le 
deces de leur pere.47 

La famille est egalement protegee des ventes d'immeubl~s par l'institution 
du retrait lignager, qui apparait dans la France du Nord au XIIIe siecle. n 
permet aux parents du vendeur d'un bien familial de se substituer a. l'ac­
quereur, en lui remboursant le prix paye et les frais accessoires a la vente, dans 
le delai d'un an et un jour. En Normandie, cette "clameur de marche de 
bourse", ou "clameur lignagere", est tres largement ouverte au lignage dans 
son ensemble.48 Enfin, contrairement aux autres coutumes, OU le retrait ne 
protegeait que les immeubles propres, la clameur normande pouvait aussi 
etre exercee pour recuperer un acquet, c'est-a.-dire un immeuble recemment 
acquis, qui d'ailleurs, apres cette action, devenait un propre. C'est en dfet du 
fait de sa qualite de propre virtuel que I' acquet etait protege puisqu'il suffisait 
d'une transmission familiale pour qu'il devienne un propre. En cas de fraude 
enfin, le delai d'un an et d'un jour etait proroge jusqu'a. trente ans. On le voit, 
les considerations familiales priment largement sur les considerations 
commerciales en Normandie.49 

Enfin, pour eviter que des donations ou des testaments ne viennent reduire 
le patrimoine auquel ont droit les heritiers, le droit normand avait imagine 
une reserve hereditaire tres etendue. La quotite disponible, c'est-a.-dire la 
fraction de patrimoine dont peut disposer librement le detenteur des biens, 
est en effet extremement limitee. La possibilite d' effectuer une donation 
d'immeubles "propres" n'est par exemple offerte qu'aux celibataires ou aux 
couples sans descendants, et encore, dans les limites d'un tiers du patrimoine. 
Quant au testament sur ces memes biens prop res , limite au Moyen Age, il sera 
carrement interdit au XVIe siede.50 

Ces multiples moyens de protection conduisent Houard a. qualifier le droit 
Normand de "droit tres favorable en cette province OU tout tend a. la conser­
vation des biens de la famille". Le droit normand entend egalement marquer 

46 Bataille, R., Du droit des filles dons la succession de ieurs parents en Normandie, Paris, 1927, p. 46-48. 
Pour une etude generale, cf. Be.nier, R., Les filles dans le droit successorai nornuwd, RHD,!. X, 1930, p. 
488-506. 

<7 Coutume Tt!dig"e, .rt. 254 . 
.. eourume rMigee, art. 451 a 503 
.. Genestal, R., Le relrait /ignager, Travaux de la semaine de droit Normand lenue a Jersey en 1923, 

eaen, 1925, p. 33-236; Poirey, S., Le droit couturn;er ill'epreuve du temps; !'application de la coutume de 
Norrnandie dans les lies anglo-lIormandes a travers /'exemple du retrait lignoger, Revue d'rusloire du droil 

franyais el etranger, RHD, n° 75,1997, p. 377-414. 
50 Bridrey, E.,lA reserve htrediloire, TravaU)( de la Semaine d'Histoire du Droit Normand tenue it Jersey 

en 1923, Caen, 1925, p. 33-236. 
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la specificite de chaque patrimoine et eviter que certaines situations ne 
conduisent pas a un melange de biens qui doivent rester separes. 

Le maintien de la specificite des patrimoines 
Au niveau matrimonial, on retrouve dans le droit normand cette volonte de 
proteger le lignage contre cet etranger de sang qu'est le conjoint. La coutume 
de Normandie reste marquee jusqu'au code civil par deux traits caracteris­
tiques: l'absence de toute communaute de biens entre epoux et un regime de 
protection du bien de la femme, le regime dotal qui est finalement un regime 
de defiance a l' egard d u marL 

La Normandie se demarque ainsi nettement des autres provinces 
fran~aises, dont les usages aliment donner naissance au regime de la commu­
naute des meubles et acquets. ElIe se singularise egalement par rapport a 
1'Angleterre qui, si elle interdit bien egalement la communaute des biens 
entre epoux, tolere toutefois un usufruit de la veuve sur taus les biens 
possedes par le mad au cours de l'union, y compris donc sur les conquets, les 
immeubles acquis par le mari durant I'union matrimoniale.51 

Ces interdictions aboutiront au rejet de la communaute entre epoux. Selon 
la Coutume de 1583 en effet, "les personnes conjoints par mariage ne sont 
communs en biens .. :'.52 La Normandie sera ainsi la seule province ou, jusqu' a 
la Revolution fran~ise, la communaute entre epoux est une interdiction 
d'ordre public, a laquelle on ne peut meme pas deroger par un contrat de 
mariage. Elle se situe alors a contre-courant d'une ten dance qui, au XVle 
siede, evolue vers une plus grande liberte des conventions matrimoniales qui 
devient de droit commun dans les aut res provinces coutumieres a la fin de 
I'Ancien Regime.53 

Ce n'est qu'au moment du veuvage, que La femme recupere ses biens 
propres, c'est-a.-dire ceux qu'eHe a apporte en dot ou qu'eHe a re~u de ses 
ancetres par succession ou donation et qui, durant l'union, sont geres par son 
mad.54 On retrouve, au travers de cette gestion par un homme, !'influence du 

51 II n'en a toutefais pas toujours ele ainsi, ell. pratique montre qu'aux XI. et XII •• iedes, la 
Normandie, comme l'Anglelerre, admettail un douaire sur les acque!S, conformement d'ail!eurs am< 
usages francs. Sur ces questions, cf. Astoul, Ch., La constitution et i'assiette du douaire en Normandie "vam 
le Grand Coutumier, Bulletin du Cornit. des Travaux historiques. Sciences economiques el sociales. J 911, 
p. 132-137; Astoul, Ch. Meubles et acquets dans le regime matrimonial "ormand, Travaux de la Sema;ne cl 
'Hisloire du droit normand tenue a Guernesey, 1927, Caen, 1928. p. 57-83; Mussel, J., Le regime des biens 
entre Iipoux e" droit normand duXV7e sleek a la Revolution. Caen, 1997. p. 56 et ss. 

52 Coutume redigee, art. 389. 
53 Sur cette question. cf. Colin A .• Le droit des gem marits dans In coutume de NDrmandie, RHD. 1892, t. 

XVI, pp. 427-469; LeFevre, Ch .• Le droit des gem maries /1UX pays de droit ecril et de Normandie,Paris, 1912 
; Mussel, J., Le regime des biens entre Iipoux, op. at 

54 EUe en b~nefide egruemenl. selon des modalit~s particulieres, en cas de separ.tion de corps et ou de 
biens. Sur cette question, cf. Musset, J., Le regime de biem entre epoW<, op, cit., p. 89 s. 
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droit franc et du mundium, cette main tutelaire et protectrice posee sur une 
personne fragile. 55 Si la femme n'a done aucun moyen de controle sur ses 
biens pendant le mariage, la coutume entend toutefois qu'elle puisse les 
retrouver a sa dissolution. D'ou, d'abord, le principe d'inalienabilite dotale, 
qui permet a la femme, lorsqu'un de ses biens a ete vendu, de s'approprier un 
bien de valeur equivalente dans le patrimoine de son mad defunt ou a defaut, 
d'obliger l'acquereur a le lui ceder. 56 La coutume norma~de est donc cette 
"sage coutume ou bien de femme ne peut se perdre".57 Un etranger de sang, 
fut-ill'epoux, ne peut capter un patrimoine, ce qui correspond bien a l'esprit 
de la coutume. 

Le deces de son mad permet a la veuve d'obtenir un douaire, c'est-a-dire 
un usufruit sur Ies biens propres de son mari decede.58 Mais l'amenagement 
du regime de ce douaire est, ici encore, parfaitement conforme a I'esprit 
d'une coutume qui veille scrupuleusement a proteger les droits du lignage, 
c'est-a-dire ici des heritiers du mad, dont les interets sont souvent contraires 
a ceux des veuves. La veuve gere en effet son douaire sous le controle des heri­
tiers qui veillaient non seulement a sa gestion des biens, mais egalement a sa 
moralite, son comportement ne devant pas entacher la memo ire de son 
epoux. Le cas echeant, les heritiers peuvent demander en justice que l'on 
retire a la femme son douaire, en echange toutefois d'une rente servie en 
argent.59 

En Normanclie, c' est done I' ensemble de la societe, noble ou roturiere, qui 
est structure autour de la famille et de son patrimoine. C'est pourquoi, dans 
cette province, le droit est un element important dans la definition d'une 
identite normande, et cela explique pourquoi les Normands se montrent si 
conservateurs de leur droit. Le Grand coutumier du XIIIe siecle fait veritable­
ment figure de code officiel, et lorsque le Roi ordonnera la redaction de toutes 
les coutumes, en 1499, les Normands resisteront jusqu'en 1583, de crainte 
que !'on s'immisce dans leur droit. Toutefois, l'ouvrage de Terrien, au XVIe 
siecle, avait mis en lumiere le caractere obsolete de certains aspects du Grand 

ss Sur cette question, er. Ch"non, Histvir. general du droit public et prive, op. dt, p. 380. 
5' C' estl'.ction de "bref de mariage encombr,," prevue par I' arlide C du Grand Cau/urn/er, edition 

Gruchy, p. 240 el s. el par les articles 537 s. de la Coutume RMigee.: "Bref de mari.ge encombre equipole. 
une reintegrande, pour remetlre femmes en possession de leurs biens moins que d(iemenl alienes 
durant le manage, ainsi qu'elles .voient lors de l'alienation, el doit etre inlente par elles ou leurs beritiers, 
dans l'an de la dissolution mariage .. :: 

57 Yver, J., L'jnalienabilitt dotale dans les cotltumiers franfais, Annales de la Faculte de droit d'Aix-en­
Provence, 1950,27 p.; Yver, J .• Le droit romain en Normandie (avant 1500). Jus romanum medii aevi. 
Societe d'Histoire du droit de l'Antiquite, Paris, V,4, a, 1976, 27 pages. p. 18-19; Musset. J .• Le regime des 
biens entreipoux, op. dt .• p. 62-73. 

58 O:mtume redigee, art. 367 ii 411. 
59 Musset, J., Sanction du comportement "fautif" de la douairiere en droit normand : evolution doctrinale 

et jurisprudentie/le en In matiere au eours du XVIIe siec/e, in coll. Melanges offerts a Pierre Boue!, Cahier des 
Annales de Normandie. n"32, 2002, p. 183--189. 
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coutumier, ainsi que certaines evolutions jurisprudentielles. Aussi les 
Normands vont-ils se lancer dans la redaction de la coutume avec une grande 
circonspection, en se referant sans cesse au Grand Coutumier.60 Cette redac­
tion ne reproduit pas en tout point le texte du XIIIe siecie, car les redacteurs 
ont consenti quelques rares innovations, mais l'esprit m(!me de la coutume 
n'est pas modifie. Le droit Normand conserve ainsi toute sa specificite ce qui 
fait dire au Chancelier Daguesseau, au XVIIIe siecie encore que "Les 
Normands sont accoutumes a respecter leur coutume comme l'Evangile et 
un changement de religion serait plus aise en Normandie qu'un changement 
de coutume':61 Et en effet, il ne fallut pas moins qu'une Revolution pour que 
disparaisse un texte dont I' esprit survit toutefois a quelques milles marins de 
la cote franyaise . 

• 0 Yver, J.o La rMaction offtcielle de la (autume de Narmandie (Rouen, 1583). son esprit. Annales de 
Normandie, 1986, p. 3-36. 

61 Cite par Yver, J.o Les caraeteres originaux de I" C(Jutume de Normandie, art. prec., p. 348. 
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L'ESPRITOF NORMAN CUSTOMARY LAW 

Sophie Poirey 

Norman law applied in Normandy from the time of the creation of the duchy 
in 911 until the Revolution of 1789. The revolqtionaries intended to abolish 
existing bodies of customary law, but their inability to devise a text applicable 
to all of France allowed Norman Jaw to survive a little longer. Ultimately it 
was the Empire and the promulgation of the Code Napoleon in 1804 that 
effectively brought about the abolition of the provincial customs. But even if 
Norman customary law is no longer the current law of France, it still survives 
in the Channel Islands, jurisdictions which have never broken with their 
roots and which have remained faithful to their history.l 

This Norman law was a customary law, the product of a weakening of 
centralised power towards the end of the 9th century. Royal laws barely 
continued to apply for want of loyal or effective agents to publicise or enforce 
them. It was therefore the various customary laws which filled the void, that is 
to say those rules and usages in force in the kingdom's seigneuries (lordships). 
Born in the Middle Ages at the same time as feudalism, custom remained the 
principal source of Norman law until the Revolution.2 

It was during the reign of William the Conqueror that a distinct coutume 
("custom") emerged with clarity in Normandy, most likely between 1049 and 
1079; in other words two centuries before the other provinces of the 
kingdom.3 This precocity derived essentially from the Dukes' strategy of 
seeking to stabilise a duchy obtained as recently as the lOth century and to 
impose themselves as true sovereigns not ouly on the population at large but 
on the Norman barons:1 The indisputable supremacy of the Norman Duke, 
unchallenged chief of the lay and ecclesiastical hierarchy, permitted the 

I On this question, cf. Yver, J., Les caraderes originaux de la Coutume normonde dans les fles de la 
Manche", Travoux de la semaine d'histo;re du droit normand lenue d Guernesey, Caen, 1938, pp. 482-583. 

2 Gaudement, J., Les naissonces du droit: le temps, le pouyoir et la science au service du droit, Paris, 
Montchrestien, 1997, pp. 50-55. 

3 Genestal, R, La formation et le deveioppemem de la Coutume de Normandie, Travaux de la semaine de 
droit normand lenue a Guernesey en 1927, Caen, 1928, pp. 37-55, p. 42 et seq. 

, As to the supremacy of the dukes, cf. L<!marignier, J.F., La France medievale, institutions et societe, Paris, 
Armand Colin, 1981, p. 121 el seq. See also, Musset, L, Origines et nature du pouvoi, dUCllI en Normandie 
jusqu'au milieu du Xle siecle, one of the papers in Les Principautes DU Moyen Age; Actes du congres de la 
,ociliM des hi,!or;ens med;evistes, Bordeaux, 1978. pp. 47-59. 
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creation and bringing into force of a nearly uniform law, channelling a multi­
tude of usages of diverse origin.5 

Nevertheless, it took until the last years of the reign of Richard the 
Lionheart at the end of the 12th century for Norman usages to be reduced to 
writing.6 This redaction occurred initially on two separate occasions. The 
most ancient Norman coutumier (Le. written collation of customs), named 
the Tres Ancien Coutumier de Normandie, dates in part from before the 
Commise (Le. the loss of Normandy) of 1204. One finds there, logically, a 
number of provisions setting out the ducal power; for example, a prohibition 
against barons holding their own courts at the same time as ducal assizes/ or 
the prohibition against seigneurs raising taxes without the duke's consent,8 or 
forbidding private war.9 

In relation to fiscal, military and judicial matters, one finds established in 
Normandy from the end of the 12th century a foundation of law and order 
far beyond anything in force elsewhere. 

After 1204 the coutume adapted itself to the political context and aspira­
tions of the Norman people. It next appeared in a Latin text, more elaborate 
than the Tres Ancien Coutumier, the Summa de Legibus Normannie in Curia 
Laicalii, which was very soon translated into French under the name of the 
Grand Coutumier de Normandie. 10 

In all probability this Grand Coutumierwas written in approximately 1245; 
it was written without doubt by a cleric, a specialist in Roman Canon law but 
clearly also very familiar with lay judicial practices. In the 14th century, when 
the people of Jersey replied to pleas of quo warranto initiated by the Kings of 
England, they relied upon this text under the name of the Somme Maucael, 
evoking perhaps the name of author of the work, which had been published 
anonymously.ll The quality of the Grand Coutumier commanded the 

5 G~nestal, R., La formation et le developpement de la GOlllUme de Narmandie, op. cit., Caen, ! 928, p. 42 
et seq. 

6 As to Norman sources and, in particular, coutumiers, (i.e. the eoUations of Norman customary law) 

see Tardif, E.J., GOlllUmiers de Normandie, Rouen, 1882-1903,2 tomes in 3 volumes, tome 1 : Le Tri)s Ancien 
Coutumier; tome 2 : La SlImma de legibus in curia lafcal;. See also on these questions, Be.!!ier, R., La 
CoulUme de Narmandie, histaire externe, Paris, 1935. 

7 Tres Ancie" GalllUmier, (hereinafter referred to as T.A.C..) chap. XLIV, 2. 
a tA.G., chap. XLV1l1, 2 

9 T.A. C., chap. XXXI. On these questions see Yver, J., Le Tre, Ancien ColllUm;er de Narmandfe, mfroir de 
la legis/ation ducale? Contribution" I'ttude de l'ordre public normand a la fin du XlIe .iee/e, Tijdschrifr yoor 
rechtsgeschiedenis, 29, 1971, pp. 333-374. 

10 For the Summa, see Tardif, E.J., op. at., T.2. The text of the Grand Cvutumierwas published by Ch. 
Bourdot de Richebourg, Nouveau C4Jutumier general 01.1 Corps des coulumes generales el particulieres de 
France et des provinces, Paris, 1724,4 vol.; (For Nonnandy, see volume IV, CoulUme du Pays de Nvrmandie 
anciens res.ortset enclayes d'ice/uy, 1583, pp. 3-56). There exists also an edition which is rather more easy to 
use, produced by the Jerseyman, W.L. de Gruelly, rAndenne CoulUme de Normandie, Jersey, 1881. 

It Maucacl was the name of a ramily in the Valognes region which included several clerics (see Tardif 

E.J.. Cvutumiers de Normandie, op. clt., pp. 217-235). 
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complete respect of the judicial and intellectual Norman elite, a proportion 
of them taking the Grand Coutumier (wrongly) to be an official compilation 
of their customs undertaken pursuant to the order of Philippe-Auguste.12 

From the point of view of the history of the duchy, itself a melting pot of 
diverse cultures and peoples, several influences contributed to form Norman 
customary law. 

More than any other province, Normandy had experienced Scandinavian 
invasions during the 9th and 10th centuries. As a result, the Nordic influence 
is beyond doubt in a number of areas. However this contribution is more 
limited at the juridical level. The Vikings, and first and foremost Rollon, had 
quickly understood that it was in their interests to adopt Carolingian laws 
and institutions in order to be accepted by the local populations. There 
remain, however, some specifically Nordic juridical contributions. At the 
criminal level one can mention the laws proclaimed by Rollon concerning the 
suppression of theft, itself treated as a crime punishable by death. Robert 
Wace tells the legend of the Duke's golden bracelets, hung during the night 
from branches of trees without being taken, such was the salutary terror 
inflicted by these laws. 13 One can cite also the paix de la charrue ("peace of the 
plough"),14 which protected labourers and their working tools, or again the 
paix des maisons ("house peace"), 15 the hamfare, which punished breaking 
and entering as a crime.16 In Normandy this system of specific peaces led to a 
general prohibition of private war, to the profit of a public peace imposed by 
the Duke and sanctioned by his justice.17 

At the matrimonial level, Rollon and his descendants maintained the tradi­
tion of marriage more danico (in the Danish custom). Alongside alliances 
more christiano (in the Christian custom) i.e. Christian marriages, which 
were often concluded essentially with a diplomatic end in order to seal 
alliances, the first Dukes also contracted unions "after the Danish fashion". 
These made the chosen woman a legal concubine whose descendants had the 

12 VioUet P., Us eautumiers de Normandie, Histaire liltemire de la France, t XXXIII, 1916, pp. 65-165 ; 
Besnier, R., La coutume de Normandie, op. cit, p. 103-110. 

" Wace, Roman de Rou,lIe P v 1984, t. I, p. 111. Foyer, J., Expose du droit penal Normand au XlIIe si'cle, 
Paris, Sirey, 1931, p. 137. 

14 TAC., chap XVI, D'assaut de porpris et de charrue, cd. Tardiff, op. cit., T.l, 2nd part, p. 15. 
15 TAC., chap. XVI, I, LVIII, I, LIII, LXX, cd. Tardif, op. cit., t I, 2nd part. 
16 Foyer, j., Expose du droit penal Normand au XIIIe siecle, op. cit., pp. 170-179. 

17 TAC, chap XXXI: Nus horns n'ost fere guerre envers autre; mes qui leur fera tort, si se p/aignent al due e 
a sa justice, e se cc est cause citeaine, il Iem amander le mesfet par chate! ; se elle est criminnal, ille fera 
amander par les ",embres, ("Our men shaU not make war against each other; whoever is wronged, if he 
complains to the Duke's justice and his plaint is civil, the miscreant will be fined in chattels; if it is criminal, 
he will be punished by his limbs") (Mition Tardif, op. cit., t.l, 2nd part, p. 24). On this question see Yver, J., 
I:interdiaion de la guerre privee dons le Irts ancien droit normand, Caen, 1928,45 pages, particularly, p. 21 et 
seq., also Yver, J., La legislation etl'ordre public ou dernier demi-siecle du duche, Revue d'histoire du droit 
franfais etetranger,I967, p. 390 et seq. 
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same successoral rights as legitimate sons including, notably, the right to 
become Duke. 18 

A lasting Nordic contribution was to be found in maritime law, given that 
Frankish law was not very concerned with the sea. The Norman coutumiers 
therefore regulate the law of shipwreck, that of choses gayves (objects found 
on the shore, things without any master), the law of craspois (literally large 
fish, such as whales or sturgeon), and the rights of whalers.19 

However, the combined contribution of Nordic influence remained 
limited. As for French influence, this remained nearly non-existent given the 
Dukes' policy of asserting their independence as regards the King of France, 
their suzerain often only in theory. By the time of the forfeiture of John's 
continental fiefs in 1204, Norman customary law had already crystallised to 
such an extent that only frontier regions were to be influenced by the custom 
of the ne-de-France. 20 

As for the English influence, which might have been felt after 1066 and 
under the plantagenets, it was again practically non-existent. The Norman 
Dukes always distinguished clearly between the two countries and the two 
courts, the Ducal Court and the Royal Court. From this separation resulted 
two distinct judicial systems and, moreover, two autonomous juridical 
systems.21 

The foundation of Norman customary law was, essentially, the Frankish 
law which governed the established population in the territory of which the 
Normans took controL In other words, law of Germanic origin in which the 
protection of lineage and family property, in particular realty and especially 
inherited realty, came before everything else. In order to grasp the spirit of 
Norman customary law it is necessary first to examine the juridical means 
put in place in order to preserve lineage and then to see how the coutume 
applied itself to protect patrimoil1e when confronted by certain threats. 

18 Unions of this kind included that of Rollon and Pop., William Long-Sword and Sprota, (Duke) 
Richard I and Gonnor. It was only after the accession ofWilliam as Duke that the practice of marrying 
more danico was extinguished, (Besnier, Le mariage en Normandie des arigines au XlIle slecle, Caen, 
1934, pp. 20-27). 

19 Musset, 1., Les Ilpports s,and/naves dam le plus ancien droit normum!, a pape, to be found in Droit 
prive et institutions regianales. Etudes historiques offertes a Jean Yver, Paris, 1976, pp. 559-575 and mo,e 
particularly at pp. 563-564. 

20 Thus, for example, the Bailiwick of Gisors accepted the community of acquets (acquired, as opposed 
to inherited, realty), whilst Norman custom refused to countenance any idea of community of property 
between spouses, tolerating only the datal regime and the separation of property. (See Genestal, R., La 
formation et le dtveloppement de la OJutume de Normam!ie, op. cit., p. 50). 

21 As to the absence of French and English influence see G<!nestal, R., La formation et le developpement 
de la coutume de Normandie, ibid, p. 50 et seq. 
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TO PRESERVE LINEAGE 

Crystallised during the reign of the Conqueror and solidified under the plan­
tagenets, Norman customary law was the most centralising of all Mediaeval 
customs. A near sovereign, the Duke, positioned at the he<Jd of the lay and 
ecclesiastical hierarchy, was the office holder with the greatest judicial, mili­
tary and financial prerogatives. However, this centralisation did not prevent 
every seigneur at a local level benefiting from numerous feudal rights, rights 
which the Normans maintained until the Revolution. On the contrary, the 
power of seigneurs permitted society to be controlled and therefore served 
the immediate interests of the Duke. It followed that seigneurial interests had 
to coincide with the interests of that structure which gave cohesion to 
Norman society taken as a whole, lineage. 

A markedly feudal custom 

Norman seigneurs benefited from feudal rights that permitted them to domi­
nate their vassals and to guarantee the stability of the duchy for the Duke.22 

The Norman coutumiers thus contain the classic rights of confiscation,23 
escheat24 bastardy,25 aubaine (the right to a deceased foreigner's person­
alty)26 or of feudal retrait (the seigneur's right to intervene in a disposition of 
land)Y Equally, Norman seigneurs enjoyed specific rights: the right of ship­
wreck,28 imported by the Scandinavians, and seigneurial guardianship. The 
latter allowed a seigneur to enjoy any fief de haubert (knight's fee) which had 
devolved upon a minor until that minor reached the age of majority, whilst 
drawing from it all profit, to the detriment of the minor who suffered an irre­
versible loss of that revenue.29 This institution, judged archaic by the Parisian 

22 On the feudalisation of the coutume see Yver) J., 1< Les caracteres originaux de la coutume de 

Normandii', Memoires de I'Academie des sciences, arts et Belles-lettres de Caen, 1952, pp. 307-356, notably 
pp. 314-321. Yver notes also "that no Western country, putting England to one side, where the feudal 
system had been imported by the Conqueror and imposed by him as an organisation intended to support 
his power, had been more strongly feudalised than Normandy" (pp. 314-315). 

" Cautume red;gee, art. 143. 
24 Cautume rt!digee, art. 146. 
25 Cautume redigee, art. 147. 
26 Coutume redigee, art. 148. 

27 Coutume redigee, art. 177 :" Le seigneur feodal peut retirer le fief tenu et mouvam de lu;, s'if est vendu 
par le vassal en payant le prix et les Ioyaux couts .... " ("The feudal seigneur can re-claim the fief held and 
moving from him if it is sold by the vassal, upon paying the price and the associated costs ... "). 

28 Couturne n!digee, art. 194:" Tout seigneur feodal a droit de varech iI cause de son fief, tant qu'iI s'etend 
sur la rive de la mer: cornme semblablement des chases gaivei' ("Every feudal seigneur bas the right of ship­
wreck by reason of his fief, to the extent that it extends over the sea-shore, likewise to found objects"). 

29 Grand Cou/umier, Gruchy's edition, art. 33, p. 99 : De Garde d'orphelins; Cauturne rt!digee, art. 218 : 
"Le seigneur fait les fruits de la garde siens ... " ("The seigneur takes the fruits of the guardianship for himself 
... "). 
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jurists, survived in Normandy up to the Revolution, notwithstanding the fact 
that it had disappeared elsewhere.30 

The feudal spirit strongly influenced private law also, and notably succes­
sorallaw. It will be recalled that seigneurs had at their disposal their own 
vassals, each holding from them one or more fiefs. It followed that the serv­
ices expected in return for these territorial concessions could not be put in 
doubt by the rules of succession. For this reason the coutume was hostile to 
any transmission to a woman, since she could not assure the provision of 
those feudal services. Norman law therefore preferred sons over daughters, 
which made Norman customary law a coutume" male et meme toute male".31 

As for collateral succession, one applied the rule paterna paternis materna 
maternis, which expressed the requirement that propres (inherited immov­
ables) should stay in their lineage of origin {i.e. land which had been inher­
ited by the descendant-less deceased should go only to the line from which it 
came).32 When there was no relative on, say, the paternal side to receive prop­
erty from the paternal line, it was the seigneur who would inherit it. 
Normandy, contrary to other provinces, refused to substitute one line for the 
other; patrimoines had to remain separate.33 

Finally, the Normans were averse to the notion of partage (the division of a 
single landholding), since it led to a weakening of seigneurial control. Propres 
(inherited immovable property) remained, generally speaking, indivisible. 
The rule applied to both the successions of noblemen and of commoners 
given that in Normandy, and not in other provinces, every landholding qual­
ified as a fief. In order to avoid the division of a family fief on the death of the 
father, the eldest son was seized of the entire succession, and retained the 
fruits of the estate up until division.34 In the eyes of third parties, and notably 

30 On this queslion see Genesllll. R, La tutdle, Bibliolheq'tle d'hisloire du droit tlormand, 2nd series, t.1lI. 
Eludes de droit prive tlormand, Caen. 1930, t. Ill, I. 

31 "Male, even completely male": Yver, l., "Les cameleres originaux de la Caulume de Normandie~ iold, p 
319 et seq. 

32 Grand COl/tumier. chap. XXV, edition Gruchy, pp. 77-78; Coutume Redigee, art. 245 "Les ht!ritages 
venus du dJlt! paternel retournent tOl/jour!! par succession (lUX parellts paternels ; et comme aussi font ceux qui 
son! du cMe maternel (lUX maternels, sans que les biens d'un c6tll puissent sw:ceJer a fautre, en quelque degre 
qu'ils soient parents, mais plut61 les Seigneurs desquels le.sdits biens sont tenus et mOtlvonts y sucddenf'. "Land 
coming from the paternal line always returns by succession to the paternal relations; likewise those which 
are from the maternal line to the maternal, without the property from one side being able to pass to the 
other, regardl~~ of the degree of relationship; rather, the seigneurs from whom the properties are held and 
move from, succeed to them:' This solution was confirmed in 1666 by the Parlemenl afRoucn, where article 
106 of the Plo cites, recalls that" rl detaur de parens de la ligne (IllS biens) retaument au fisc ou seigneur feudar 
("in the absence of relations from the rnalerialline. the property returns to the treasury or feudal lord"). 

" On this question see Yver, I., "res ",racteres originaux de la Coutume de Normaruiie'; ibid., pp. 337 el 
338. 

34 Coutume Redigee, art 237 : "Le fils aEnt, soil noble DU roturier, est saisi de la succession du pere et de la 
mhe aprts leur dects, pour en faire part il ses pulnes et fait le> fruits "~ens jusqu'a ce que partage soit demande 
par ses freres ( ... ) parce que par la Coutume, il est tuteur naturel et legitime de ses freres et soeurs" ("The eldest 
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those of the seigneur, he was the miroir, i.e. the "mirror image" of the fief. 
This juridical fiction, which bore the name "parage" lasted only until a 
younger sibling demanded division.35 From that point on, lineage regained 
its rights over those of the seigneur. 

A lineal custom 

Norman customary law was a coutume parentelaire, i.e. it revolved around the 
family and was preoccupied with the belief that an heir should receive the 
property of his ancestors.36 This family orientated system postulated there­
fore the calling of all heirs, by which is meant that at the moment of partage, 
the custom enforced an equal division between the sons accompanied by a 
prohibition on parents preferring anyone amongst them. This rule was 
established from the time of the 13th century since, according to the Grand 
Coutumier, "when the father has several sons, he cannot benefit one more 
than the other from his lands".37 This position was maintained until the 
Revolution, given that the Coutume Redigee (Reformed (literally "Redacted") 
Custom) of 1583, produced pursuant to the order of the king, stated that "the 
father and the mother cannot confer an advantage on one of their children to 
the prejudice of the other whether from movable or immovable property.38 

In order to avoid the division of fiefs, and therefore the weakening of 
family wealth, the eldest was given a priority of choice, the right of "preciput", 
which permitted him to choose the most advantageous fief(s) from the 
succession. \-Vhen the succession comprised several fiefs, the sons chose by 
rank determined by age, with younger sons not provided for receiving a 
pension from the share of their elders. However, when the succession 
comprised only a single fief, the eldest took everything in its entirety subject 
to the obligation to maintain and establish his younger brothers, generally 
thanks to rents produced by the fief. 39 The eldest son additionally had the 
right to obtain, should the circumstance arise, his father's office without 
having to compensate his younger siblings. 

son, whether noble or commoner, is seized of the succession of the father and the mother after their 
deaths, in order to give to his younger siblings their share and to keep the fruits (of the estate) for himself 
until division was demanded by the brothers ... because by the coutume, he was the natural and legitimate 
guardian of his brothers and sisters"). 

3S On this question see the study by R. Genestal, Le parage norrnand, Bibliotheque d'histaire du droit 
Normand, 2nd series, t. I, 2. 

36 The property of a deceased went first to his children and then to the children of his children, and in 
default to his brothers and nephews in their capacity as descendants of his father. On these questions see 
Yver, I., "Les ""raderes ariginaux des Coutumes de ['Quesf: R.H.D., 1952, pp. 18-79. 

37 Chap. XXXVI, Gruchy's edition, p. Ill. 
'8 Cauturne r<!digtie, art. 434. 
39 Grand Coutumier, art. XXV1 De parties d'hiritage ; Coutume redigie, De partage d'hf!ritage, art. 335 to 

366. 
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Such a system differed radically from that adopted in England. The 
Tractatus de legibus of Glanville, which informs us about mediaeval English 
law, shows on the contrary that there existed in England an absolute right of 
primogeniture by virtue of which the father could not give to his younger 
sons a share of his property without the agreement of the eldest son. We may 
note that in this system in the case of partage, the younger son(s) merely held 
his share from his elder brother, to whom he then owes homage.4o 

In order to avoid the fief falling" en quenouille" (into distaff, i.e. female 
hands), daughters having brothers were excluded in Normandy from their 
parents' succession. The origin of this exclusion is to be found in Salk law 
(i.e. the law of the Salic Franks); which had excluded women from succession 
to ancestrallands,41 It was sufficient that there be a single brother for the 
daughters to lose all rights to succeed.42 Moreover, a son, even a son younger 
than his sisters, bore the title of eldest, because, in Normandy, the "male is 
deemed to be older than the female".43 A further distinguishing Norman 
feature was that these rules applied in commoner families as much as in 
noble families, whilst the other coutumes of France which practised this 
exclusion applied only to the daughters of nobles. We have, therefore, trav­
elled far from the purely feudal interest to reach the familial interest. Since all 
land was a fief and so precious that it constituted the foundation stone of the 
family, it little mattered what social position was occupied. It is also revealing 
that in the absence of sons, the daughters were allowed full rights to succeed 
even when in those coutumes where the seigneurial interest predominated 
collaterals were preferred. For the Normans it was the family which was 
important above all, and therefore the daughter took priority, being closer of 
degree than a collateral. At this point we are truly at the heart of the spirit of 
Norman customary law. 

These considerations of family cohesion are found again when it comes to 
the question of daughters marrying. Norman custom forbade marriage 
beneath one's station, which was deemed to be dishonourable for the family. 
It was the responsibility of the family, father, mother, even brother (when the 
parents had died) to find daughters a husband of the same rank and fortune 

40 Geoestal, R «La formation du droit d'alnesse dam la contume de Normandii: Nom,mmia, December 
1928,pp. 157-179,p. 178. 

41 Chenon, E., Histoire du droit frarlfAis public et prive, des ongines a 1815, 1926,2 tomes, t. I, p. 448 et 
seq. 

42 Grand Coutumier, Gruchy's edition, arl. XXVI, De parti. d'heritage, "Les soeurs ne doivent clamer 
aulcune pame en I'heritage (de) leur per. COl/Ir. leurs freres ne conlre leurs hairs". ("The sisters may not claim 
any parI in the inheritance of their father against their brothers nor against the heirs of their brothers"); 
Coutume redigee, art. 357: "Les soeurs ne peuvent demander partage des successions des pere et de la mere" 
("The sisters may not demand a share in the successions of their father and mother"). 

43 Le Poitevin, A.,« Des dr,,;ts de la fille QII dll mariage avena"t dans la coutllme de Normandit', RH.D., 
1889, p. 257 et seq; 562 et seq., 636 et seq., p. 267-294. 
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as them (un mari idoine).44 In order to marry according to her rank, the ques­
tion of dot (dowry, but be careful to distinguish this from the douaire) was 
evidently crucial, which leads us to examine a second approach to the spirit of 
the coutume. 

In effect, without its patrimoine, the family was nothing. Norman 
customary law put in place various means which permitted the famity to 
protect its assets, and in particular, those assets deemed to be the most 
precious, immovables transmitted by ancestors, called "propres" or" heritage". 

TO PROTECT THE PATRIMOINE 

Although family property could not be unduly encumbered, it had to be 
protected against situations which threatened its very identity. 

Maintaining the integrity of the patrimoine 

Several situations threatened the integrity of family property: the constitu­
tion of a dowry for the daughter and dispositions of land by way of sale, 
donation or testament. We consider each separately. 

In order to preserve the inheritance of the sons, parents were not obliged to 
endow their daughters. The coutume says this:" et si rien ne lui Jut promis lors 
de 50n mariage, rten n' aura': 45 As for parents concerned materially to assist 
their descendants, the custom imposed a maximum, the dowry had to 
remain less than one third of the familial property, and this for the daughters 
taken together, whatever their number.46 When this maximum was exceeded, 
the sons were entitled to bring an action in order to reduce the size of a dowry 
during the year following the death of their father."7 

" Grand Coutumier. Gruchy's edition. chap. XXV1, p. 84 :" Et se le, fr~res les pevrnt marier, de meub/eJ; 
StlIlS terre ou ave' terre ou de terre sailS meuble, " hommes ydoine sans les desparager, ce limr dolt su[fire" ("And 
if the brothers can marry them with movables with or without land or with land without movables 10 suit­
able men without dishonouring them, that suffices"); Coutume Redigee, art. 228:" La fille a"ssi dnit ltre 
marite par le consentemrnt de ses parents et ami.<, selon ce que la nob/eJ;;e de son lignage et valeur de son fief le 
r<quieri' ("The daughter to must be married with the agreement of her parents and friends according to 
the requirements of the nobility of her lineage and the worth of her fief"); art. 25 I: "Les jreres pet/vent 
comme leurs pere et m~re, mar;er leurs soeurs de meubles sans heritage ou d'heritage sans mcuble, pourvu 
qu'elles ne soient point dtlparagks et ce leur dolt suffire" ("The brothers can, like their father and mother, 
marry their sisters with movables without land or without movables provided that they are not dishon­
oured and this must suffice for them"). 

4S "And if nothing is promised to her at the time of her marriage, she will have nothing": Coutume 
rMigee, art. 250 

46 Bat.ille, R .. Du droil des filles dnns la succession de leuys parents en Normandie, Paris, 1927, pp. 46-48. 
For a general study cf. Besnier, R., «Les filles dans le droit successoral norma"d", RHD, t. X. 1930, pp. 
488-506. 

<7 Coutume rMigee, art. 254. 
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The family was equally protected from sales of immovables by the institu­
tion of "retrait lignager", which appeared in Northern France in the 13th 
century. It permitted relatives of the vendor of family property to substitute 
themselves for the purchaser whilst reimbursing the price paid and the asso­
ciated costs of sale within a year and a day of the transaction. In Normandy 
this "clameur de marche de bourse", or "clameur lignagere", was widely avail­
able to the extended lineage.48 Finally, and contrary to other customs where 
the retrait only protected propres (inherited realty), the Norman clameur 
could also be exercised in order to recover an "acquet" that is to say an 
immovable recently acquired, which, after such an action, itself became a 
propre. It was by virtue of its quality as a prospective propre that the acqUl?t 
was protected since it was sufficient that there should be a familial transmis­
sion of the property in order for it to become a propre. In the case of fraud the 
permitted period in which to bring an action was extended to thirty years. It 
is therefore evident that family considerations took precedence over 
commercial considerations in Normandy:cl9 

Finally, in order to prevent lifetime gifts or testamentary gifts diminishing 
the property to which the heirs were entitled, Norman law devised a very 
extended hereditary reserve. The disposable portion, that is to say the propor­
tion of family property which the owner could dispose of freely was 
extremely limited. The making of a gift of propres was only possible for bach­
elors or spinsters or couples without descendants, and again limited to one­
third of their property. As for testamentary disposition of prop res, so far as 
the Middle Ages were concerned this was completely forbidden until the 16th 
century.50 

These multiple means of protection led Houard to qualify Norman law as 
"un droit tres favorable en cette province OU tout tend ilia conservation des biens 
de la famille" ("a very favourable law in this province where everything is 
directed to the conservation of family property"). 

Norman law set out also to establish and maintain the specific identity of 
each patrimoine and to avoid situations leading to a confusion of property 
which was to remain separate. 

Maintaining the specific identity of the patrimoine 

At the matrimonial level, one again finds in Norman law a desire to protect 

.6 CoWl/me redigte, art. 451 to 503 

49 Geneslal, R.," Le relraillignager", Travaux de la ,emaine de droil Normand lenue it Jersey en 1923. 
Caen, 1925, pp. 33-236 ; Poirey, S., '" Le droil cOlltumier it I"epreuve du temps: I'applicalion de la C(lutume de 
Normandie dam les lies ang!o'lWrmandes a Iravers l'exemple du retraitlignager", Revue d'histoire du droit 
frarlfaiset erranger, RHD, nO 75, 1997, pp. 377--414. 

50 Bridrey, E., "La reserve herediu;;re", Tmvaux de la Sema'''< d'Histo;re du Droit Normand held at Jersey 
in 1923, Caen. 1925, pp, 33-236, 
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lineage against alien blood in the form of the spouse. In this respect Norman 
custom remained distinguished up until the time of the Code civil by two 
characteristic traits; first the absence of all community of property between 
spouses and second a protective dotal regime for the wife's property based 
upon distrust of the husband. 

Normandy was clearly distinguished from other French, provinces where 
there evolved a regime of community of both movables and acquets. 
Normandy also distinguished itself from England where, although there was 
the same prohibition of community of property between spouses, there was 
nevertheless a usufruit (usufruct, typically a life interest in property) of the 
widow over all the property possessed by the husband during the marriage 
including therefore conquets, i.e. those immovables acquired by the husband 
during the union. 51 

These Norman prohibitions resulted in a rejection of community between 
spouses. According to the 1583 Coutume, "les personnes conjoints par manage 
ne sont communs en biens ... ".52 Normandy was the only province where, 
until the French Revolution, community between spouses was prohibited as a 
matter of public policy; nor could one derogate from this bar, even by 
marriage contract. Norman law therefore situated itself at odds with a trend 
which, in the 16th century, evolved towards a greater freedom of matrimonial 
contract which became the common law of other customary law provinces 
until the end of the Ancien Regime,53 

It was only from the moment of widowhood that the wife recovered her 
propres, i.e. the land she had brought to the union as her dot or which she had 
received from her ancestors by succession or gift and which, during the 
union, would have been managed by her husband. 54 Again one finds 
throughout this notion of the husband as a quasi-guardian the influence of 
Frankish law and of mundium (the Germanic law notion of rights of protec­
tion over one's family, household and property); a protecting curator's hand 

51 It had not always been this way. practice demonstrates that in the 11th and 12th centuries. Nonnandy. 
like England, permitted a douaire (a life interest after the death of the spouse) over acquits, consistent with 
Franki"h usage elsewhere. On these questions see Astoul. Ch., «u, constitution et I' as,iette du douaire eM 

Norma"die avant le Grand Coutumier", BulletiM du Comite des Travaux historiques, Sciences konomiques et 
sociales, 1911. p. 132-131 ; Astoul, Ch, «Meubles et acquets dans le regime matrimonial normanif', Travaux 
de la Semain. d 'Histojre du droit normand tenue a Guernese)\ 1927. Cam, 1928, p. Musset, I., Le 
r~gime des biens entre epaux en droilnormat1d du XVIe siecle ala Revolution, Caen, 1991, p. 56 and 
following. 

" "Persons joined by marriage are not joined in property". eouturne r<!dige", art. 389. 
53 On this question see Colin A .• "Le droit des gens maries dansla eautume de Norrnandie". RHD, 1892, L 

XVI. pp. 427-469; Le/l:vre. Ch., Le droit des gem maries aux pays de droit ecrit et de Normandie, Paris, 1912 
; Mussel, ) .• Le regime des biens entre epaux, op. cit. 

S< Likewise she benefited in this way. subject to certain conditions, in the case of ph)'1lical and/or prop. 
erty separation (i.e. the Canon law divart/um a mensa et thoro). On this question. cf. Musset, J., Le regime de 
biens entre "paux, op. cit., p. 89 et seq. 
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placed over a vulnerable person.55 However, if as was the case the wife had no 
means of control over her property during the marriage, the coutume never­
theless intended that she could regain her property upon its dissolution. 
From this arose the principal of dotal inalienability, which permitted the 
wife, when any of her property was sold, to take property of equivalent value 
from the patrimoine of her dead husband, or in default, to oblige the acquirer 
to make over the property to her. 56 The Norman coutume was therefore 
capable of being described as this "wise custom where the wife's property 
could not be lost".57 No person who was not of the same blood, not even a 
spouse, could attempt to acquire another's patrimoine, which corresponds 
closely to the spirit of the Norman coutume. 

The husband's death permitted the widow to obtain a douaire, i.e. a 
usufruct over the propres (inherited realty) of her deceased husband.5s The 
provisions governing the dauaire regime were again in perfect conformity 
with the spirit of a coutume scrupulously alert to the need to protect the 
rights of successors, in this context the heirs of the husband, whose interests 
were often contrary to those of widows. The widow enjoyed her douaire 
under the control of heirs who watched over not just her management of the 
relevant property, but also her moral standards. Her conduct was not to sully 
the memory of her husband. If the opportunity presented itself, the heirs 
could bring an action to take back the douaire from the widow in exchange 
for a money allowance. 59 

In Normandy therefore it was society as a whole, both noble and 
commoner, which was structured around the family and its patrimoine. As a 
result law was an important element in the definition of Norman identity, 
which again goes to explain why the Normans showed themselves so protec-

" On this question, cf, Chenon, E., Hisroire general du droit public et prive, op, cit., p, 380, 
5< This was the action known as "bref de manage encomb,,!" (literally brief of encumbered marriage) 

provided by article C of the Grand Coutumier, Gruchy's edition, p, 240 et seq. and by articles 537 et seq, of 
the Coutume Rt'digee. :" Bre! de mariage encombnl equipole ii une rei'nlegrande, pour remeltre Ies femmes en 
possession de leurs biens mains que dueme,,1 alitn" duranl le m"r;age, aillS; qu'el/es ovaiem lors de I'alitna­
lion, el doil etTe intente par elles ou leurs herilie". dam I'an de la dissolution mariage","(" Bre! de mariage 
encombrt equates to a possession action with a view to putting wives in possession of their property, unless 
such property has effectively and lawfully been alienated during the marriage, which right they enjoy from 
the moment of alienation, but the aClion must be commenced by them Or their heirs within a year of 
dissolution of the marriage .. !'). 

" Yver, I., 'Tin"lien"biJitt! do/ale dons les wurnmi.r; jranfois", Antloles de la row/rt de droil d'Aix-en­
Provence, 1950,27 pp. ; Yver, J., "Le droit ramoill ell Narmandie (awmt 1500)", Jus raman"m medii aevi, 
Socielt d'Histo;re du droit de I'Antiquitt', Paris, V, 4, a, 1976,27 pages, pp. 18-19; Musset, I,. Le regime des 
biem entre epaux, 01'. cit" pp, 62-73. 

58 Coutume rMigee, art. 367 to 411. 
59 Mussel, I,," Sanction du comportement "fautif" de la douairi,re en droit normand: evolution doctrinale 

et jurisprudentielle en la matlere au cours du XVIIe siilcli', see the collected papers "vUlanges offerts tl Pierre 
Bouet, Cahier des Anna!es de Normandie, ,,"32, 2002, pp. 183-189. 
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tive of that law. The Grand Coutumierof the 13th century had all the appear­
ance of an official code, and when the king ordered the redaction of all 
customs in 1499, the Normans resisted until 1583 for fear that their law 
would be interfered with. However, the work of Terrien in the 16th century 
had brought to light the obsolete character of certain aspects of the Grand 
Coutumier as well as various jurisprudential developmen~s. The Normans 
approached the task with great circumspection, referring endlessly to the 
Grand Coutumier.60 They did not reproduce the 13th century text entirely, 
since the authors managed to agree a few rare innovations, but the spirit of 
the coutume was unchanged. Norman law therefore maintained all that 
distinguished it, permitting Chancellor d' Aguesseau to observe in the 18th 
century: "Les Normands sont aCCGutumes a respecter leur coutume comme 
I'Evangile et un changement de religion serait plus aise en Normandie qu'un 
changement de coutume",6l And, of course, it required nothing less than a 
Revolution to bring down the curtain on a text whose spirit nevertheless 
survives just a few nautical miles off the French coast. 

Translated by Gordon Dawes 

60 Yver. l.o" La rMactiot! offidelle de la call1ume de Normal1die (Roue". 1583), son esprit", Al1l1ales de 
Norrnandie, 1986. pp. 3-36. 

'[ "The Normans are accustomed 10 respect their coUlUme as if il were Gospel; in Normandy il would 
be easier 10 bring about a change of religion than coli/urn." (Cited by Yver. l., "Les mrtUteres originaux de la 
Coutume de Normandie'; ibid. p. 348). 
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Richard Southwell 

My topic today is the Sources of Jersey Law, a topic on which I have already 
written three times in the Jersey Law Review. I speak with some trepidation, 
because the person who ought to be talking about this subject is Miss 
Stephanie Nicolle, the Solicitor General. She has written the main text on this 
topic - entitled The Origin and Development of Jersey Law: An Outline Guide, 
now in its second edition. She has also written, as a co-author, a book on The 
Jersey Law of Property. So I emphasise that you have to make do with no better 
than the second-best today. 

My aim in this brief address is a modest one, to raise some questions as to 
what should be the sources of Jersey law. Miss Nicolle's book is an excellent 
guide to what the sources have been. I believe that it may be instructive to 
spend a short time considering what they should be. 

My most recent writing on the sources is in Vol. 8 of the Jersey Law Review. 
By questioning reliance on Roman Law and the laws of Scotland and South 
Africa I wanted to try to stimulate debate about what the sources of Jersey law 
should be. There followed a critical note by Mr Gordon Dawes, a Guernsey 
advocate and the author of a valuable and comprehensive work on the Laws 
of Guernsey. Unfortunately, although he was able to comment on my note, I 
was not enabled to respond to his - so that part of the debate stopped in mid­
air. Mr Dawes' note is most interesting. He overstates, I believe, the difficulty 
he perceives in researching English case-law: the plethora of good English law 
text books and the availability of well organised websites make research far 
easier than before. He is right to point to the commonsense in using research 
in other jurisdictions as a basis for informing and influencing the develop­
ment of Jersey law. But he may perhaps not be aware of what has sometimes 
happened in the past, when the Jersey courts have had thrown at them a 
ragbag of research which advocates believe may support their client's case. 
There is a danger in plucking different cherries from different trees. If citation 
of cases from other jurisdictions is to be of any real assistance to the courts of 
Jersey, it must be to the point, and informed by a sufficient understanding of 
the jurisdiction in question. That was one reason why I have expressed 
concern about the citation of Roman law without adequate understanding of 
the history of its development over many centuries, or the citation of South 
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African law without adequate understanding of its Roman-Dutch origins and 
how those origins have influenced its development. I repeat: a ragbag of cita­
tions from different jurisdictions does not assist. 

Let me now begin with what is reasonable certain about the sources of 
Jersey Law. I start with the Guernsey case of Vaudin v Hamon l in which the 
Privy Council through Lord Wilberforce gently chided counsel for citing 
Roman law at various periods, the coutumes of different parts of France and 
the Napoleonic Code without proper regard to the differences in principle as 
well as in detail. Though a Guernsey appeal, it has an obvious relevance to the 
approach to be adopted in Jersey. I note that Vaudin appears not to have been 
cited to the Privy Council in Snell v Beadle;'2 I will return to that case later. 

In criminal law, though there are major differences between English and 
Jersey law (as for example in the classification of assaults) the citation and 
extensive use of English authorities and practice preceded the 1847 Report of 
the Commissioners enquiring into Jersey criminal law, and has developed 
apace in the one and a half centuries since, as the Privy Council recognised in 
Renouf v Att.Gen3 • Continued citation of English law seems to me to be 
inevitable. But in some aspects of the criminal law the Courts of Jersey have 
declined to follow English law and practice. Sentencing is a clear example of 
this. In the special circumstances of the Island of Jersey, sentencing policy has 
to be developed by reference to those circumstances, distinguishing the very 
different circumstances prevailing for example in the large cities of England 
and Wales. English cases can help inform decision-making in Jersey, but no 
more. 

In land law and the law of succession, English law isgenerally of no rele­
vance. The coutume of Normandy as developed in Jersey is far removed in too 
many respects from English law to allow for the introduction of English prin­
ciples or practice in Jersey. This was recognised in De Carteret v Baudains4 
and Godfray v GOdfray5. My view is that this should remain the position, and 
I have said something about this in a judgment of the Guernsey Court of 
Appeal in Pirito v Curth6• But English cases may be of use as guidance in e.g. 
the interpretation of wills. 

The origins of the law of contract in Jersey lie most strongly in the civil law. 
But in commercial cases, and especially those involving standard forms of 
contract current in England or in commerce generally, English cases are of 
necessity cited aBd often followed. It is interesting that the Jersey Law 
Commission has provisionally concluded that the English common law of 
contract should be adopted in Jersey by statute. In the latest instalment of the 
Jersey Law Review, on the one hand this is supported by Advocate Nan 

1 [1974] AC569, 2 200IJLR 118, 3 [19361 AC445. • (1886) 11 AC 214, 
s (1865) 3 Moore PC (NS) 316. 6 Civil Appeal No. 321. 
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Binnington, a distinguished Jersey advocate and one of the Commissioners, 
while on the other hand it is condemned by Mr Dawes, as "doomed from the 
outset" and unlikely to "give the kind of legal certainty which the 
Commissioners crave". I look forward to the Commission's final report on 
this topic, with the hope that the Commission will succeed in achieving a 
sufficient degree of legal certainty in a field in which Englll!ld and Wales are 
moving quite speedily in the direction of harmonisation with the main prin­
ciples of the civil law, primarily by statute, but also by judicial decision. It is 
sometimes forgotten that in England in the second half of the 19th century 
Pothier on Obligations was almost as much cited in contract cases as the then 
English textbooks. That declined in the 20th century with the decline of legal 
scholarship. But our membership of the European Union (and also the 
ECHR) has led to greater harmonisation with the civil law countries in the 
law of contract, a process in which Jersey would be wise to engage. 

In the law of tort I have to keep in mind the differences between English 
tort and French tort. By and large English tort has won the race to influence 
developments in the law of Jersey, except in its interplay with property rights. 
A partial definition of the requirements of a Jersey tort was attempted by the 
Court of Appeal in Arya Holdings Ltd. v Minories Finance Ltd.7 as requiring a 
duty fixed by law otherwise than by contract or trust, breach of that duty, and 
redress for the breach of duty by unliquidated damages. The Court of Appeal 
did so in relation to a Jersey tort which is particular to JerseyS. This partial 
definition was followed in Jersey Financial Services Commission v A.P. Black 
Ltd & or59• Though in T.A. Picot (Cl) Ltd v Crills lO it was suggested by the 
majority in the Court of Appeal that in the tort of negligence the Jersey 
Courts must follow English law including the decisions of the House of 
Lords, I doubt whether that was right. It is reasonably clear from recent case­
law in Jersey that in other fields of law decisions of the House of Lords are 
treated with due respect, but are by no means always followed. In my view the 
judgment of Blom-Cooper JA at pp. 62-63 probably stated the position 
correctly. He stated: 

"The courts of Jersey as a general rule decide questions of tortious liability by 
direct reference to the developmen t of the common law of England: see Macrae 
(nee Tudhope) v Jersey Golf Hotels Itd; Mitchell (mie Bird) v Dido 1nl'S. Itd; 

Torrell v Pickersgill and Le Cornu, to which Le Quesne, I.A. makes reference. 
That would seem to import the decisions within the hierarchy of English 
courts. I acknowledge, along with Le Quesne, I.A., that this court cannot pick 

7 19971LR 176. 

8 See D'Allai" y De GTuchy (l 890) 14 Ex 108 and 196; 1889-93 TD 49 and 50. 
9 2002 JLR 443. 

10 1995 JLR 33 at pp. 46-47. 
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and choose which bits of English law it incorporates. Yet the final court of 
appeal for this Island is the Judicial Committee of the Privy Council, which will 
normally follow a decision of the House of Lords: See Abbott v R.. So far as I am 
aware, there has been no decision emanating from the Board to the like effect of 
Rondel v Worsley. And on the question of an application to strike out a claim, 
this court is effectively the final court of appeal, subject only to the special leave 
to appeal procedure, grantable only by the Judicial Committee. This court is 
free to decide whether in 1995 there is any immunity for advocates from suits of 
negligence. 

It goes without saying that this court will invariably accord the highest persua­
sive force to any decision of their Lordships in the House of Lords, particularly 
in the field of tortious liability. It is not unknown, however, for an appellate 
court, quite exceptionally, to anticipate the reversal of an outdated rule of law 
by the House of Lords. 

In Schorsch Meier G.rn.b.R. v Rennin, the majority of the Court of Appeal 
anticipated the reversal by the House of Lords of a previous decision of the 
House in 1961, by departing from a rule that judgments of an English court 
could be given only in English currency. The contemporary instability of ster­
ling and other overwhelming considerations, however, rendered the rule obso­
lete (Lawton, L,J., who declined to overlook the binding effect of the 1961 
House of Lords decision, described the rule as an "injustice to a foreign trader 
... founded on archaic legalistic nonsense': 11 

In Miliangos v George Frank (Textiles) Ltd., the House of Lords agreed that 
judgements could properly be given in a foreign currency. In so holding, it 
reversed its own previous decision. The anticipation by the majority of the 
Court of Appeal did not, however, escape strictures from their Lordships on the 
grounds of the abandonment of the strict application of stare decisis. The 
binding force of precedent seems, however, not universally to command 
absolute obedience, like some ligature strangling at birth the instant demands 
of justice. 

Where the decision rests on judicially recognizable, mutable considerations of 
public policy, the compulsion to follow suit is lessened, if not removed. It also 
seems to me not right for any court to opt out of doing what is right and just, on 
the ground that the resolution of a problematical legal principle must await the 
arrival of the day, maybe far distant, when the length of an aspiring litigant's 
purse or the resources of the legal aid fund are to hand, sufficient to finance the 
costs of litigation all the way up to the final court of appeal. Rondel v Worsley 

II 11975] Q.B. at 430. 
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was indubitably binding on English courts in 1967 (and would coincidentally at 
that time have been followed in Jersey). A court, nearly 30 years later, which 
finds that, in its attitude to professional negligence, society has moved on, 
cannot properly be un mindful of, or lacking in respect for, the judgments of 10 
Law Lords. They stand impressively, for their day and age. But they cannot 
indefinitely bind a future generation, or await their Lordships: review of their 
own previous decision." 

In Solvalub Ltd. v Match Investments Ltd12 the Jersey Court of Appeal 
declined to follow the House of Lords' decision in The Siskina13 (a decision 
which in 1996 was reversed in England and Wales by statutory instrument). 
In the same year in Public Services Committee v Maynard14 the Court of 
Appeal expressed obiter the view that in the law of prescription as applied in 
cases of negligence the decision of the House of Lords in Cartledge v E. Jopling 
& Sons LtdlS might not be followed in Jersey. It seems to me that the right way 
forward for Jersey in the field of tort is to accept English cases as persuasive, 
but no more, and where appropriate to have regard also to developments 
elsewhere in the common law, particularly in Australia or New Zealand (as 
the Guernsey Court of Appeal did in Morton v Paint. 16 

In the law of trusts, subject to the Jersey legislation in the Trusts (Jersey) 
Law 1984 as amended in 1989 and 1991, English cases have been treated as 
having persuasive force. This can be seen most dearly in the excellent and 
powerful judgements of Mr Michael Birt, the Deputy Bailiff, in In re Esteem 
Settlement. 17 I have given the full page references to indicate the length and 
complexity of the judgements, in which much reliance was placed on English 
law, though in some respects the Royal Court went beyond the limitations of 
English law, for example, in the restitutionary claim which it recognised. IS 

No doubt this use of English case-law should and will continue. 
As I have only twenty minutes, I would like now to move from the extra­

neous sources of Jersey law, to the indigenous sources, the courts which 
decided cases in Jersey. The Royal Court is the primary source of decisions on 
Tersey law for obvious reasons. The Royal Court with the present and 
previous Bailiffs has a good and well-deserved reputation for sound judge­
ment, enhanced by the quality of judgements such as those in Esteem. 

The Court of Appeal came into being in 1964 by virtue of the Court of 
Appeal (Jersey) Law 1961 in order to provide an appellate court in the Island 
to which access would be possible at reasonable expense, and to avoid the 

12 1996JLR361. 13 i1979jAC21O. 14 1996 JLR 343. 15 iJ963jAC758. 
'6 (1996) 21 GLJ 61 J. 17 2002 JI.R 53-186 and 2003 JLR 188-389. 
18 2002 lLR pp. 110-113.ln parenthesis, the helpfuJ guidance on the citation ofFrench law at 2002 JLR 

00.1 J 6-117 needs to be noted. 
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necessity for a person seeking to appeal to have to go to the Judicial 
Committee of the Privy Council at much greater expense and after much 
longer delays. Having served ten years on the Court of Appeal and being still 
a member, it is not for me to assess the value of the Court of Appeal judg­
ments to which I have contributed. Nor is it for me to speak about the quality 
of today's judges. I will say only this. If you asked English barristers whatthey 
thought of a Jersey Court of Appeal drawn from Judges of Appeal such as Le 
Quesne, Neill, Calcutt, Hoffrnan, Clyde and others, they might perhaps reply 
that England and Wales could not do better. There has been some recent crit­
icism in the Jersey Law Review of .judgements of the Court of Appeal, and of 
the quality of the judges. The Court must always be open to rational and 
disinterested criticism. I hope that the Jersey Law Review will not give its 
imprimatur to criticism of judgments by a lawyer who or whose firm has 
been on the winning or the losing side, and therefore who had a material 
interest in the result. I am sure that, after my departure next year, the Court of 
Appeal will continue to provide a good service to the people ofJersey, bearing 
in mind a point for which the present day Court of Appeal is not always given 
credit, that almost all judgments are delivered during the week of the sittings. 

The final court of appeal is the Judicial Committee of the Privy Council. In 
the later years of the 19th century that court decided a number of Jersey (and 
Guernsey) cases, laying down firmly the way in which potential sources of 
Jersey (or Guernsey) law should be treated: see for example Att. Gen. for Jersey 
v Sol. Gen. for Jerseyl9 and earlier La Cloche v La Cloche.10 In recent times 
there has again been a number of Channel Island cases decided in London. In 
particular in Vaudin v Hamon21 (a Guernsey case) the Privy Council 
expressed firm views about the range of sources which it is permissible to tap. 
But I would respectfully question some of the recent decisions in two 
respects: first, it is doubtful whether some of the cases justified a second tier 
of appeal with all the expense and delay involved in a third bite at the cherry; 
and secondly, for my part I have some doubt whether some of the decisions in 
London were correct. I will take just two examples. In Snell v Beadli22 the 
majority in the Privy Council held that sale of a right of servitude was hence­
forth to be excluded from the application of the doctrine of deception d' outre 
moitie de juste prix. It seems to me to be arguable that the view of the 
minority in the Privy Council, that this was an unjustified move of the Jersey 
law goal posts under the guise of development of Jersey common law, was 
right. The second is Gheewala v Compendium Trusf3 in the Court of Appeal 
and in the Privy Council as Hindocha v Gheewala.24 As I delivered the judg­
ment of the Court of Appeal I make no comment on the decision of the Privy 

!9 [1893] AC 326. 
23 1999 JLR 154. 

20 (18701 LR3PC 125. " [1974jAC569. 
24 November 20'" 2003, unreported. 
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CounciL However, I note that the Court of Appeal gave judgment on July 14th 
1999, but that the appeal was not heard by the Privy Council until October 
2003, with judgments being delivered on November 20th 2003. Whatever may 
have been the causes of the delay, it might be thought to be entirely inappro­
priate for so long a delay of over four years to be permitted in a question of 
forum conveniens, even though the Privy Council itself stressed that such 
questions as to the appropriate forum ought to be decided as speedily as 
possible. Reference to the case law of the European Court of Human Rights 
shows that on many occasions delays by the Italian courts of this kind of 
length have been held to amount to violations of article 6 of the Convention. 

One question which will no doubt have to be considered in years to come is 
whether two tiers of appeal, (with all the expense and delay which can be 
occasioned by the second tier), are appropriate for a small island community 
of 85-90,000 citizens. My time is short, so I will only touch on some of the 
arguments for and against that proposition which will have in due course to 
be considered. I make it clear that I express no view either way. 

It is right to consider criminal and civil appeals separately, as they are in the 
Court of Appeal (Jersey) Law 1961. I take criminal appeals first. Criminal 
appeals require above all things a due measure of speed. Men and women are 
convicted and sent to prison. If they have been wrongly convicted, that should 
be decided speedily so that they can be released without spending an excessive 
period in prison awaiting the hearing of their appeals. If their sentences are 
inappropriate, again that should be decided as soon as possible, so that either 
they are released from prison or know precisely what period of imprisonment 
they will have to serve. Those are statements of the 0 bvious, which are fully 
supported by the case-law in the European Court of Human Rights. 
Inevitably appeals to the Privy Council in criminal matters, which require first 
the stage of special leave, cannot be dealt with speedily by a court which is 
burdened with appeals from elsewhere in the Commonwealth, from discipli­
nary decisions of professional bodies, and devolution appeals from Scotland. 
In 2004 the Privy Council has had to sit with nine judges to resolve the serious 
differences within the ranks of the Privy Council judges on death-row cases 
from the Caribbean, which in Roodal v State of Trinidad & Tobago25 led to the 
most outspoken minority judgment in my lifetime at the Bar. It might also be 
pointed out that there are no second tier appeals in criminal cases in Scotland 
which has nearly six million inhabitants (except in so far as devolution ques­
tions may now have to be considered by the Privy Council), and that the 
Scottish Courts have dealt with criminal cases, without appeals to the House 
of Lords, rather more successfully and speedily than the criminal courts in 

25 November 201h, 2003. 
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England and Wales which include the House of Lords as a second tier appel­
late court. 

On the other hand preservationists would be likely to point to the role of 
the Privy Council in ensuring that errors in the criminal law as decided by the 
Jersey Court of Appeal are not perpetuated. To this the response might be 
that the Jersey Court of Appeal is not bound by its own decisions. In my view 
it is time for the question, whether two tiers of appeal should be retained in 
criminal cases, to be fully considered. 

I turn to civil appeals. Probably the strongest argument for retention of two 
tiers of appeal is that the Court of Appeal may go wrong, and the law as laid 
down by that Court may need correction, particularly in an age which the 
Jersey and Guernsey Courts of Appeal try their hardest to deliver all their judg­
ments during the week of their sittings, a record of which I think the Court of 
Appeal judges can be proud. No doubt the Court of Appeal may be thought to 
have gone wrong on occasions. For example there was the recent case of 
Hotchkiss v Channel Islands Knitwear Ltd.26 in which the Court of Appeal had 
sought to uphold as far as possible a somewhat surprising decision of the 
Jurats in the Royal Court, and in which the Privy Council, on mature consider­
ation, held that for the most part the Royal Court could not be upheld. 

At this point I should mention a major change in the practice of the Privy 
Council, of which it seems lawyers in the Channel Islands have now become 
aware. Until recently the Privy Council did not give leave to appeal except in 
cases involving questions of major principle. This is stated in clear terms in 
Halsbury's LawS:27 

"It is not the practice of the Judicial Committee to grant special leave to appeal 
unless the case raises either a far-reaching question of law or matters of domi­
nant public importance, and however proper a case may be for serious consid­
eration, it will not be dealt with if the practical issue has been solved otherwise, 
for example by legislation': 

The first part of that sentence appears no longer to hold true. Recently the 
Privy Council has been giving leave in cases turning solely on their facts and 
on the application of undisputed principles of law to those facts. Gheewala is 
one example. 

I should also mention one feature of the system of appeals to the Privy 
Council. This enables litigants to appeal to the Privy Council as of right if 
the sum in issue exceeds £10,000.28 It is puzzling that the powers that be 
should think it appropriate to view the right to appeal in cases involving no 

26 2003 JLR 163. 
27 Volume 10, 4th edition reissue,al para. 419 
,. See the Court of Appeal (Jersey) Law 1961, Article 14 as amended. 
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questions of principle merely because over £ 1 0,000 is at issue, while requiring 
an application for leave, however important the questions of principle 
arising, merely because the sum in issue is less than £10,000. I confess that I 
can see no logic in this. Surely the right answer is that if appeals to the Privy 
Council are to remain, leave should be necessary in every case. 

As r have said, the Court of Appeal may, and indeed does, go wrong some­
times in civil appeals, and this is a point in favour of retention of the Privy 
Council as a second tier of appeal. The contrary argument would rest in part 
on the ability of the Court of Appeal to correct its own decisions because it is 
not bound by them, and, where necessary to resolve a difference of opinion in 
its own ranks, to sit as a five or seven judge court. This happened recently in 
the criminal field in the case of Harrison v Att.Gen.29 concerning starting 
points for sentences. 

Another point on which the argument for abolition might be based would 
be the delays and expense inherent in having a second tier of appeal in civil 
cases. As regards delays I have already mentioned the serious delay in 
Gheewala. As regards expense, every litigant in Jersey not representing him-, 
her- or it-self is acutely aware of the burden oflitigation costs. In saying this I 
make no criticism whatever of the charges paid to Jersey advocates: on the 
contrary I wish to pay a well-earned tribute to the large volume of criminal 
and pro bono work done by Jersey advocates for a small or no remuneration. 
All that I am saying about the second tier of appeals is that inevitably it 
involves extra time and extra expense. 

A further point on which the abolitionists might rely would be the idiosyn­
cratic nature of decision making in the Privy Council. This can most readily 
be seen in the death row cases culminating in Rahool. It can be seen in the 
change in Jersey law made by the majority in Snell v Beadle to justify their 
decision in favour of Mr Snell. This is nothing new. Anyone who has read 
Professor Robert Stevens' monograph entitled The Independence of the 
Judiciary,30 will know of the deep concerns caused on occasions by the 
unpredictable decision-making of the Judicial Committee. In the 20th 

century probably the more significant examples were the knocking down of 
the Canadian New Deal measures in the 1930531, and the death row cases 
which I have already mentioned. 

Those are some of the arguments which would be likely to be deployed as 
and when the retention or abolition of appeals to the Privy Council in civil 
cases come to be considered. I express no view on them, as I have indicated. 
The only points on which I can and do express a view are that: 

2, 2004 JLR 121. 
,0 Clarendon Press, Oxford, 1993 
31 See Slevens especially at pp. 75-76. 
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(1) there should be no appeals to the Judicial Committee without leave; 
(2) leave should only be given on the long established basis which I have 

quoted from Halsbury's Laws; and 
(3) arrangements are needed to ensure that Jersey (and Guernsey) appeals 

are heard with due expedition by the Judicial Committee. 

I finish with these thoughts. During a period of ten years I have had the 
privilege of sitting in the Court of Appeal of Jersey, of seeking to arrive at just 
decisions, and of helping to ensure, whenever possible, that appeals are heard 
and decided without undue delay. My work in Jersey has occupied no little 
part of my life during these years. This has been an enjoyable occupation. I 
hope that the Court of Appeal will go on from strength to strength. 
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THE VALUE OF THE CIVILIAN STRAND 

Patrick Hodge 

INTRODUCTION 

From my first involvement in cases involving property law in the Channel 
Islands I have been struck by the similarity between the fundamental rules of 
property law in Jersey and Guernsey on the one hand and those in Scotland 
on the other. We have both drunk at the fountain of the civil law. Roman law 
retains a powerful influence in the Channel Islands' jurisdictions through 
their customary laws.! The question which I am asked to address is what if 
any value there is in the Roman law component of the laws of the Channel 
Islands. 

In this short address I advert to some similarities and also dissimilarities 
between jurisdictions where Roman law has had a profound influence. I 
discuss the value of the civilian strand and suggest that there are limits on the 
extent to which one should rely on sister jurisdictions as a means of devel­
oping customary law in the Channel Islands. I suggest that the principal uses 
to which lawyers can put the civilian strand are first to give structure to the 
areas of law which are predominantly Roman, and secondly to draw on the 
rules of analogous jurisdictions where the domestic laws of the Islands do not 
provide an authoritative answer. 

THINGS IN COMMON 

There are many similarities between our jurisdictions in the law of things -
property law. I list some of these similarities. 

• The indivisibility of ownership - dominium. 
• The emphasis on publicity in land transactions - the requirement that 

land transfers are recorded in the Public Registry. 
• The need for transfer of possession of a moveable thing in order to 

transfer ownership (subject to legislative alteration). 

t See S""U v Betldle 2001 JLR 118, Lord Hope of Craighead at pp. 1 27-1 28; Nicolle, The origin and devel· 
opment of/mey Law (1998) section 13 & para 14.7; Dawes, The LawsofGuemseyp.7, fu 15. 
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.. The need for transfer of possession to create a security over a corporeal 
moveable thing - pledge . 

.. The law of assignation: the requirement of intimation of an assignation 
of a debt to a debtor in order to transfer the debt to the assignee; and the 
principle assignatus utitur iure auctoris . 

.. Returning to land transactions, the use of servitude to regulate the inter­
ests of neighbours; propriete en indivis; usufruit are all very familiar to a 
civilian property lawyer. 

Similarities exist in other fields. In bankruptcy, the old procedure of cession 
de biens has similarities to the old Scots cessio bonorum. In succession the 
rights of the spouse of the deceased and the children of the deceased to share 
in his moveable estate bear some similarity to the Scottish legal rights of ius 
relictae and the "bairn's part" although the rules differ in their details. There 
are also clear similarities between the Scots law of nuisance and the Channel 
Islands' concept of voisinage. 

There are of course significant differences between jurisdictions influenced 
by Roman law. The laws of succession in the Channel Islands differ markedly 
from those of Scotland. Your laws relating to securities also are very different. 
In areas where there are strong similarities there are also material differences 
in detail. For example, while in Scotland joint property as distinct from 
common property is in large measure confined to persons acting as trustees; 
it appears that joint property is more widely used in Guernsey. In the 
Channel Islands one cannot acquire a servitude right by prescriptive use 
while in Scotland you can.2 The customary rules as to the co-ownership of 
boundary walls - mitoyennete differ from those applicable in Scotland 
where the wall is mutual property and each owner owns the half of the waU 
on his side with a common interest in the whole wall.3 

Because of such differences, it is not appropriate to place reliance on analo­
gous systems of law where an answer can be worked out from authorities 
which are directly relevant to the laws of the Channel Islands. I am well aware 
of Lord Wilberforce's warning in Vaudin v Hamon4 and recognise the 
concerns which my colleague, Richard Southwell QC, has articulated in the 
Jersey Law Review.;; Where the law of Jersey or the law of Guernsey gives a 
clear answer there is of course no need to look further afield/' but it is where 

2 See Singletorl v Le Noury (1990) 5 GLJ 48; Matthews and Nkolle, The Jersey Law of Property (199] ) 
paragraph 1.41. In Srotland one can acquire positive servitudes by prescriptive possession. See Kenneth 
Reid The Law a/Property i" Scotumd (l996) paragraph 458 f. 

3 Thorn .. Hetheringll:m 1988 SLT 724. 
• [1974] AC 569,582-582. 
5 Citation from (>ther legal systems (2004) 8 IL Review 66, 
6 See La Cloche> La Cloche (1870) LR 3 PC 125. 
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local law and custom do not provide a clear answer that reference to analo­
gous jurisdictions may be fruitful. 

My principal aim today is not to join the debate on citation from other 
legal systems, although I will touch on that matter in the course of my 
discussion. Rather it is to explore how far practitioners in the Islands can use 
their own legal sources and in particular what they have iQherited of Roman 
law from Norman customary law to achieve a modern statement of their 
laws which are based on their customary law and in particular their law of 
property. 

THE VALUE OF THE ROMAN OR CIVILIAN STRAND 

Giving a framework 

What I seek to argue is that the Channel Islands' jurisdictions face a challenge 
and that they can derive real assistance in meeting that challenge by recalling 
and recording their customary laws. If I am right in detecting a gradual 
decline in the knowledge of the French language in the Islands and, within 
some circles of the legal profession, a reluctance to devote resources to the 
study of pre-codification Norman customary law, there is a need to record in 
English the Islands' customary laws. This recording of customary laws should 
not be confined to the civilian strand but should embrace all aspects of the 
Islands' customary laws. Today, however, I am concerned particularly with 
property law where the civilian strand exercises a strong influence. I see the 
recording in a modern text of the Islands' property laws as a means of making 
those laws more accessible to people who wish to do business in the Channel 
Islands and who might be put off by the apparent lack of an authoritative 
statement of their basic rules of property law. 

Oliver Wendell Holmes described the task of the professional lawyer as 
"prediction, the prediction of the incidence of public force through the 
instrumentality of the courts':7 In a small jurisdiction the lawyer has to advise 
clients often without the assistance of a developed case law. The task of 
prediction is therefore all the more difficult. 

If lawyers in a jurisdiction also cease to have access to scholarship on their 
customary law there is a danger that while detailed rules may be understood 
in their particularity, their context may not. People may lose sight of the 
structure which those rules inhabit. This hampers analysis. 

In property transactions in particular there a great social good in certainty 
of outcome. People want to carry out transactions which may involve the 

7 The Path afLaw, (1897) 10 H~rvatd Law Review 457, 
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largest investments of their lives in a context in which their advisers can state 
with relative certainty the legal outcome of the choices which they make. 
Commercial people also value a legal system in which the rules which affect 
their dealings are dear and well-known. A dear statement of the principles of 
a jurisdiction's property law which enables a lawyer to place the specific rules 
of property law within the framework or structure manifested by that state­
ment of principles can be a major contributor to that certainty. The practi­
tioner should be enabled to analyse the problem which he or she is addressing 
against a framework of principle. 

The Islands have many contacts with and have derived many benefits from 
English law, particularly in the fields of business law and criminal law. 
English law has a rich and sophisticated legal literature on which the Islands 
can draw in the areas where English law has had a profound influence on 
their laws. But I doubt if the Islands can derive much assistance from English 
law in relation to their property law which has developed in a different tradi­
tion from that of English law.s The same point may be valid to some extent in 
other areas of the law, such as contract law, where English law has developed 
from different origins9 and has relied on statute to discard inconvenient relics 
from the past. But if the Islands wish to preserve and develop their property 
and contract laws in the future they need to be put in an accessible form. 

Lord Goff, writing the foreword to Professor Birks' English Private Law 
stated that a principal function of the book was "to meet a fair criticism of 
English law - that it is inaccessible, or at least that it is not so immediately 
accessible as a codified system in which the structure of the law can quickly be 
perceived and understood;' 10 If that criticism is true of English law, with its 
sophisticated legal literature, it is surely true of the laws of the Channel 
Islands. 

It may be that English law, which has such an admirable international 
reach and which is increasingly used as the international law of business in 
many parts of Europe, has thrived without a text which provides a principled 
overview of its rules. I am concerned however that the laws of the Channel 
Islands may not be so favourably placed. 

The Islands face several challenges. First, the laws of the Channel Islands 
are the laws of small jurisdictions and each jurisdiction draws on a variety of 
sources of law. Secondly, the Islands exist in close proximity to two large but 

• In any event, the Privy Council has held that it is not legitimate to imporl the principles of English 
law into Jersey property law and the same must surely apply to Guernsey property law, See God/ray v 
Godfray3 Moo, P.CCN.S3Io, loE,R.120, at p.13J. 

9 See David Ihbelson, A Historical Introduction to the Law o/Obligations (19991. 
10 English Private Law (OUP 2000), edited by Professor Peter Birks, Lord Goff continued: "In thi, 

respect a principled overview can serve the same rum:tion .5 a Code. as is demonstrated by the experience 
of Scots law". 

44 



The Value of the Civilian Strand 

very different legal systems, those of England and France, with which 
different parts of the Islands' laws have an affini ty. Thirdly, there is only a 
limited amount of modern writing on Channel Islands' law. I have found 
Stephanie Nicolle's book on the origin and development of Jersey law very 
illuminating. Similarly her collaboration with Paul Matthews on the Jersey 
law of property is a valuable guide on particular aspects of property law. In 
Guernsey Gordon Dawes deserves great praise for his substantial study of the 
Laws of Guernsey which is a significant contribution to the renaissance oflaw 
writing on or in relation to the Islands. But more is needed if the Islands are 
to make the most of the opportunities which they enjoy as places in which 
financial and other international business is transacted. 

I do not want to sound pessimistic. The Islands have valuable legal 
resources. They can look to each other for persuasive authority particularly in 
the field of customary law or in relation to their particular offices and institu­
tions. ll Where the Islands have adopted legislation, particularly in the 
commercial field, which resembles United Kingdom legislation, practitioners 
and the courts can derive considerable help from English case law which 
interprets the equivalent English or UK provisions. Much of the Islands' 
criminal law is drawn from the criminal law of England and reference is daily 
made to English criminal texts and case law. l2 

But in the field of customary law, and in particular in their property laws, 
the Islands rely in large measure on old texts. In both Jersey and Guernsey it is 
charming for someone interested in legal history to be referred to Domat and 
Pothier and other pre-codification French jurists for the general principles of 
contract or property law. Life for the amateur legal historian gets even more 
exciting when reference is made in Jersey to the Coutume Reformee, Terrien, 
Le Geyt or Poingdestre or in Guernsey to L'Approbation des Lois, Le 
Marchant's Remarques, Laurent Carey or Peter Jeremie. But where can the 
busy practitioner get access to a modem and clear statement of the structure 
and principles of the Islands' property laws and their laws of contract? Where 
can the in-house lawyer in a large commercial organisation which is inter­
ested in transacting business on the Islands obtain an overview of the laws 
which will affect its business? How will practitioners in future be able to gain 
access to the older authorities if and when their working knowledge of the 
French language declines? 

It is here, at least in relation to property law, that I believe that the civilian 
strand offers assistance. The structure and fundamental principles of the 
Islands' property laws draw heavily on Roman law. In some other jurisdictions 

11 See, for example, Le cocq v Attorney General 1991 ILR 169. 
12 Thus the Court of Appeal deprecated reliance on Scottish or South African law in relation to the 

crime of fraud - Foster v Attorney General 1992 JLR6 (CA). 
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which have Roman law based property laws but which do not have a codified 
law there have emerged in recent years systematic academic writing on the 
principles of property law. 13 These works which have supplemented standard 
texts on conveyancing have given practitioners and judges an analytical 
framework with which to tackle the particular problems which they address. 
They have the added advantage for the Islands that the texts are in English and 
they adopt the common law methodology as their legal systems are not codi­
fied. I believe that such writing could inform the exercise which the Islands 
could undertake. I advocate that more attention be paid to the civilian strand 
not out of any antiquarian interest but as a means of obtaining a modern and 
systematic statement of the Islands' property laws. 

Roman law contrasts real rights and personal rights. These are the funda­
mental tools of analysis of property law problems. It is relatively easy to cate­
gorise the real rights which a particular legal system recognises. In the 
Channel Islands. ownership. rights in security, servitudes and usufruit spring 
to mind. Ownership is indivisible: as with other mixed legal systems, the laws 
of the Channel Islands have not adopted equitable ownership. There is no 
separation of title and equitable ownership, although there is a developed law 
of trusts that does not depend on equitable ownership. Rather in the civilian 
tradition, as in Scotland and South Africa. a trust creates in the hands of the 
beneficiary what has been analysed as a protected personal right which is an 
unusual personal right which prevails over the trustee's bankruptcy but 
which remains nevertheless a personal right and not a right of property. More 
recently, the concept of trust in a mixed legal system has been analysed in 
terms of the trustee having two patrimonies, his private patrimony which is 
available to his creditors, and his trust patrimony which is not. 14 Subject to 
this complication of the law of trusts, the relationship between personal 
rights and real rights can be analysed in a straightforward manner. These 
rules or principles apply equally to realty and personalty. 

When one has a clear grasp of the principles of property law it should be 
possible to analyse when property passes from a seller to a buyer whatever the 
nature of the property. Doubts as to when the conveyance of land is complete 
can be dispelled. For example, in both jurisdictions the conveyance ofland is 
registered in public registers and consistently with certain other civilian 
systems the right of ownership will be transferred only on the public recording 
of the conveyance:Conveyancing of property becomes much more compre­
hensible to a client when the people transacting have a clear understanding of 

13 In Scotland I have in mind Professor Kenneth Reid's The Law af Property in Scatlalld (1996) and in 
South Africa, van der Merwe & de Waal The Law of Things and Se:rvitudes (1993) and Silberberg & 
&:hoeman's The lawofprope:rty(4th ed) (2003) . 

.. See) M MOo and' M Smits (eds), Trusts in Mixed Legal Systems (2001). 

46 



The Value of the Civilian Strand 

the fundamental structure of the relevant property law. That structure also 
enables practitioners to give principled answers to legal queries and makes the 
laws more accessible to its informed users by reducing the uncertainties in the 
customary laws. 

I have no doubt that a small jurisdiction like Scotland has gained signifi­
cantly from the systematic analysis of its property law. Such, analytical writing 
provides a valuable tool for busy practitioners and judges. Among the judges 
there has been a greater willingness to use academic writing as a tool for legal 
analysis in recent years. Analytical writing on property law is not infrequently 
cited by judges in their judgments.IS 

I believe that the Islands would benefit greatly from such writing on their 
property laws using the fundamental rules of Roman property law which 
have been adopted in the Islands through their customary laws as the analyt­
ical template. By these means the laws relating to property transactions 
would be more accessible to those who transact and each detailed rule of the 
customary laws could be placed in its correct pigeon-hole in the analytical 
framework. 

I am aware of an initiative between Jersey and Edinburgh University to 
explore the feasibility of a research programme towards this end. I believe 
that the project could be of real value to the jurisdictions of the Islands and 
wish it every success. If it bears fruit I believe the value of the civilian strand 
will be manifest and manifold. 

Giving a source of analogy 

My colleague, Richard Southwell, has expressed concern about the burden of 
research which would fall on the shoulders of practitioners if they were 
expected to analyse the relevant rules in other jurisdictions which have been 
influenced by the civil law when presenting cases involving customary law. 16 I 
am alive to that danger. I do not seek to argue that the Jersey or Guernsey 
lawyer should familiarise himself or herself with the analogous rules of 
Roman, Scottish or South African law in every case. To do so would be a great 
burden particularly if it involved an area of law which had evolved histori­
cally through the incremental development of case law. See for example the 
Guernsey Court of Appeal's careful analysis of the development of the 
English common law of occupier's liability in Morton v Paint. l7 To replicate 
that research in several jurisdictions would indeed be a burden. 

But it would, I suggest, be wrong for the Islands to turn their backs on the 

15 See for example Clark v Vndale Homes Ltd 1994 SLT 1053, Sharp v Thornso" 1995 SLT 837. 
16 See Citation from other legal systems (2004) 8 J L Review 66. For Richard Southwell's views on the 

sources ofJersey law see also The Sources o[Jersey Law (l997) 1 J L Revciew221 and (1999) 3 J LReview 213. 
17 (1996) 21 GLJ 61. 
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assistance which can be derived from their membership of a family of juris­
dictions which have drawn on Roman law at least in providing the frame­
work of important parts of their laws. In Snell v Beadle18 Lord Hope in giving 
the judgment of the Privy Council derived assistance from Roman law as an 
explanation of the origin of the customary law relating to deception d'outre 
moitie de juste prix. The Privy Council recognised, consistently with the 
earlier case of La Cloche v La Cloche, 19 that they were to have regard primarily 
to authorities on the customary laws of Normandy. They used Roman law as 
a means of understanding the origins of the customary law rule. To my mind 
this is unexceptionable. 

Similarly, in Haas v Duquemin20 the Jersey Court of Appeal did not use 
analogous civilian legal systems in preference to Jersey law but principally to 
ascertain whether it would be consistent with a civil law based customary law 
to develop that customary law in a particular direction. The problem in that 
case was that the proprietors of property owned in common could not agree 
on an equitable basis for its use. The common property was a courtyard of a 
rural building which had been converted into houses. The yard could not be 
divided by partage nor was it feasible to sell it as each of the owners had a 
continuing interest in its use, in particular to park their cars. The Court of 
Appeal saw the need for some form of judicial regulation if the parties were 
unable to agree on the use of the yard once the court had spelled out the 
nature of the parties' rights in land which was held en indiviso In the absence 
of any precedent in Jersey customary law the Court was faced with the task of 
legislating interstitially, as Justice Holmes described judiciallaw-making.21 In 
effecting such law-making it is important that any new rule which is grafted 
onto the customary law is consistent with the fundamental principles of that 
law as the Court has rightly held that longstanding and fundamental princi­
ples of property law should not be overturned by judicial decision.22 While 
Jersey had no tradition of judicial regulation of propribe en indivis, the exis­
tence of such regulation in some form in Roman law and in modern Scots law 
as well as under the French Civil Code provided reassurance to the Court that 
the judicial regulation would be a legitimate development of Jersey's 
customary law in this field. 

The use of analogous legal systems for these limited purposes should not 
impose on practitioners an undue burden. Richard Southwell rightly recog­
nises that a heavy burden would fall on them if the Court expected them to 

,. [2001]2AC304;2001 JLR 118. 
t9 (1870) LR 3 PC 125. 
20 2002 JLR 27 CA. 

21 Southern Pacific Cc v Jensen 244 US 205, 217 (1917), cited in Richard Posner's The Essential Holmes 
(University of Chicago Press 1992) p.230. 

22 Singleton v Le Noury(1990) 9 GLI 48; Morto" v Paint (l 996) 21 GLI 61. at p.56. 
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have an intimate knowledge of the developing case law of analogous jurisdic­
tions in areas of law which develop significantly over time such as the law of 
tort. I do not call for that. If a practitioner has access to the leading textbooks 
on the property law of analogous jurisdictions, he or she will be able to ascer­
tain very quickly whether the shared fundamental principles will allow Jersey 
or Guernsey to adopt from a sister jurisdiction a solution where they have no 
indigenous authority in point. 

CONCLUSIONS 

The Channel Islands are small jurisdictions. As remnants of the Duchy of 
Normandy they have retained unique legal traditions, particularly in their 
customary laws. But "No man is an island" and the Islands themselves are "a 
piece of the Continent, a part of the Main':23 They remain part of a family of 
legal systems which have a civilian based property law and which comprise 
the main stream in European law. In the structure of the civil law there is a 
clear and comprehensible framework to the Islands' property laws which 
needs to be set out in a modern academic work. 

Whether or not such a work comes to be written, the Islands, like other 
small jurisdictions, will look for guidance to the writings of judges and 
academic lawyers in other analogous jurisdictions. Small jurisdictions do 
this. They have to do this. As I have said, in much of their commercial law and 
in criminal law the Islands look to English law and Commonwealth common 
law jurisdictions. But in their property laws, the analogous jurisdictions are 
those modern legal systems which have a Roman law based property law. 

n John Donne, Devotions upon Emergent Occasions, No 6. 
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Professor Kenneth Reid (Chairman) 

PROFESSOR RElD: We have had three very different, stimulating contribu­
tions this morning. Could I invite - we have about 10 or 15 minutes before 
we are allowed to have coffee - so could I invite contributions from the 
floor? Could I say, just before anybody says anything, that it would be very 
helpful if you could identify yourself before you give your intervention? 
Who will be first? Otherwise I shall ask questions. (Pause) I am afraid that 
when a professor stands at a podium, the temptation to give a lecture is 
almost overwhelming. Yes? 

PAUL MATTHEWS: Paul Matthews, but the London Paul Matthews. Could I 
just make one comment and maybe ask almost a question? A number of 
points or a number of times the speakers have referred to the Roman law 
impact in Jersey. Now, at the time of 1204, I don't suppose there were two 
people in Jersey who knew anything about Roman law. At that time, Jersey 
and Guernsey would have been rather remote, quiet, agricultural backwa­
ters almost. Had it not been for 1204 and the separation, I don't suppose 
the situation would have become anything like what it has today. The 
influence of the Roman law must have come much later and in diverse 
other ways. The original law in Jersey and Guernsey must have been the 
sort of feudal law that one found over the whole of Northern Europe and 
indeed remained in England well into the fifteenth century. Although it is 
true that there was some influence of civilian ideas in the Roman law sense, 
that is not indigenous, as it seems to me - others may know better than I do 
- and, when we talk about the Roman law influence, it seems to me that it 
is coming much, much later, as perhaps lawyers in the Channel Islands are 
looking for solutions and are looking round to what other people have 
done in similar situations. They are not looking back into their own struc­
tures because their own structures were different. I put that forward simply 
as a kind of quasi-historical comment more than anything else. 

PROFESSOR REID: Would anybody like to respond to that? 

MALE SPEAKER: You are the expert on Roman law, 
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RICHARD SOUTHWELL QC: I only spent two years at Cambridge doing mostly 
Roman law and I remember very little. 

PATRICK HODGE QC: r would not doubt that if you asked a thirteenth century 
Channel Islander what he knew about Roman law you would get an answer 
which would indicate he knew very little; I wouldn't doubt that for a 
second. However, the fact now is that the Islands look to Domat, they look 
to Pothier as authorities and these authorities give a structure to their law 
which would be very familiar to someone versed in the French Code or 
someone who was a Germanic pandectist or something. It would be a very 
familiar structure. I wasn't advocating that one adopt detailed rules of 
Roman law; I am advocating a conceptual framework, the presenting of 
what may be in many cases non-Roman rules within the conceptual 
framework. That rather than anything else is what I am proposing. 

PROfESSOR REID: I think one has to be very careful when one is talking about 
Roman law and civil law because it is a very, very diverse field over 
hundreds and hundreds of years; and certainly you are right, in 1204, 
Roman law would not be understood not only in Normandy but also in 
most other parts of Europe as welL 

ALlSON OZANNE: I was just going to say, touching on my paper, on which I 
had monumental help from my husband, Gordon Dawes, in preparing, 
that the customary laws relate to the specificity of each area where that 
customary law is practised, but in fact, where there is a lacuna, that is 
because kingdom-wide in France it was the Roman law that was acknowl­
edged, and I am not sure I agree with Paul Matthews on that point at all. 

PROFESSOR RElD: That is the absolutely typical European experience, which 
is customary law with lots of lacunae filled in by the learned law so that 
Roman law gradually, over hundreds of years, fills in gaps in customary law 
until the law becomes very Romanised. But it was a very slow process and it 
happened long after 1204. Scotland is just the same. Our experience is 
almost identical and so is that of many other European countries. 

RICHARD SOUTHWELL QC My concerns were quite simply, does every Jersey 
or Guernsey lawyer really want to spend, have to spend, time searching 
through Justinian's Digest and so on actually to work out what the real 
doctrine was in Roman law rather than a very superficial flitting through 
some textbooks like Buck/and to get a very superficial answer. That was my 
concern, but I should not like it to be taken against me since the last time I 
appeared in the House of Lords I cited the laws of, I think, 30 countries. 
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PROFESSOR REID: I hope you won. 

RICHARD SOUTHWELL QC: Amazingly I did, thanks to Lord Hoffman. 

PROFESSOR REID: Other contributions? Yes? 

JOHN KELLEHER: I am John Kelleher. I am going to be speaking on contract 
law shortly, but something I have put in my written paper but I won't be 
speaking to this morning I think might be helpful in the context of Paul's 
question. There is only one person who studied contract law in the 
customary contracts to any depth and that is the late Professor Jean Yver, 
who was a celebrated academic of Norman customary law. He 'II.'Tote a text 
entitled Les Contrats dans le Tres Ancien Droit Normand and he said that - I 
\rUI translate it for you - roughly translated, he said it is not ... he is talking 
about the thirteenth century and he said that it's not foolhardy to think 
that the Roman theory of obligations spread quickly in Normandy in the 
thirteenth century and persuaded those of cultivated minds all the faster 
because it did so in a vacuum. However, the absence of a theoretical base in 
the custom created a state of affairs which Roman law, with its finer points 
and subtleties, its system of protection of the weak and various other 
things, was suddenly to disrupt. So he says that in the thirteenth century 
Roman law had already found a place in our customary law in the area of 
contract. So it is quite early on. 

PROFESSOR REID: Other contributions? Would anybody like to take Patrick 
Hodge up on his suggestion that the law of the Channel Islands needs 
more organisation? 

MICHAEL BIRT: Can I suggest that it is a job for a retired former appeal judge? 

RICHARD SOUTHWELL QC: Well, Sir Godfray is here) so ... 

SIR GODFRAY LE QUESNE QC: That tempts me to say ... (indistinct) ... organi­
sation ... (indistinct) ... are exactly what a certain Colonel Bentinck was 
saying in 1771, and he introduced the code which Lord Hailsham 
described as the worst code he ever saw. 

PROFESSOR RElD: I think perhaps even Patrick Hodge is not suggesting a 
code. Any other contributions? Yes) please? 

MALE SPEAKER: My name is ... (indistinct) ... and I am not a lawyer) but I am 
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still patriotic. I am quite interested in this reference - reference or refer­
ences - to the Channel Islands in connection with ... (indistinct) ... judg­
ment and I ... (indistinct) ... now, but it would be interesting to know 
exactly what was said about this because I may be wrong here, but, as I 
understand it, the Channel Islands were used, particularly in the seven­
teenth century, as a place where you dumped people like prisoners you did 
not want because habeas corpus did not lie to the Channel Islands. So I 
would be very interested to see, to know in due course how the judgment 

RICHARD SOUTH WELL QC: I have the text here and you can read it if you like. 

MALE SPEAKER: Thank you very much. 

PROFESSOR REID: We have time for one more question, if there is one more 
question. Yes? 

SOPHIE POIREY: May] speak in French? 

PROFESSOR REID: Yes, of course. 

SOPHIE POIREY: On a parM de !'influence du droit Romain dans le droit des 
iles - est-ce qu'il y a une unfluence du droit ecdesiastique dans le droit de 
Jersey ou de Guernesey comme en droit Normand OU l'influence ecclesias­
tique se retrouve justement dans le droit des contrats - avec le respect de la 
parole donnee -la foi juree - est-ce qu'on retrouve cette influence dans le 
droit des !les? 

JOHN KELLEHER: Can I just add to that that there is dear evidence of the 
Channel Islands being in a specific archdeaconry des isles by the eleventh 
century. There are records in the Jersey Ecclesiastical Court of about 1080 
where, I think, by implication Guernsey had the same sort of establish­
ment. So, whilst we may talk of a backwater, certainly the ecclesiastical law 
was established in the Channel Islands by the late eleventh century, and I 
know nothing about Roman law, but I don't see why we shouldn't see other 
influences as well. And, of course, the Islands before 1204 were governed 
from the Exchequer of Rouen and it is to the influence of Roman law on 
the Exchequer at Rouen, if any, in that period that we have to look. 

PROFESSOR REID: Thank you for that. I think the desire for coffee is even 
stronger than the desire for questions. Before we depart in two directions 
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(if you remember) for coffee, could I ask you to thank the speakers once 
more for their contributions? [Applause 1 
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THE LAW OF CONTRACT - WHICH WAY? 

Alan Binnmgton 

At the time of the separation from Normandy in 1204 Jersey legal practi­
tioners had little or no written law to which to refer. Across the water in 
Normandy the existing oral legal tradition had been expressed in writing 
around 1200 in the text known as Le Yres Ancien Coutumier de Normandie 
and it was therefore to this text that Jersey practitioners would refer. Some 50 
years after the Yres Ancien Coutumier a second version of the Coutumier was 
produced, known as Le Grand Coutumier de Normandie. After 1204 Jersey 
began to develop its law independently from that of Normandy, although 
keeping one eye on developments in that jurisdiction. Thus the commentator 
Poingdestre noted in the 17th century that whilst four hundred years earlier 
his ancestors could rely on the Grand Coutumier its reliability in certain areas 
was questionable. This comment was echoed by the Court of Appeal in 1996 
in the case of Maynard v Public Services Committee of the States of Jersey! 
where the Court warned: 

" .... care has to be taken when referring to French legal texts in connection with 
the law of Jersey. After the Channel Islands were severed from the rest of the 
Norman territories in what is now France, Norman Customary law continued 
to develop in Jersey, Guernsey and Normandy in parallel but not with identical 
developments. In Normandy development was naturally affected by doctrines 
prevailing in other parts of France ... ': 

The Royal Commissioners of 1861, appointed "to enquire into the civil, 
municipal and ecclesiastical laws of the Island of Jersey" concluded that: 

«The principal authority as to the ancient customary laws of Normandy is "Le 
Grand Coustumier du Pays et Duch!:! de Normandie", a work to which different 
dates have been assigned, but which was compiled probably late in the reign of 
Henry Ill ..... Other works are cited in Jersey, as evidencing or illustrating the 
ancient customary law of the Duchy of Normandy, amongst which the 
commentaries of Terrien ( Lieutenant Bailiff of Dieppe in the middle of the 
sixteenth century) upon the Vieux Coutumier hold a conspicuous place. The 

I 1996 JLR 343 
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"Coutume Reformee', a French compilation of a much later period (drciter 

1585) representing the then existing state of the law of continental Normandy, 
and the commentaries thereon of Basnage, (a celebrated French lawyer of the 

succeeding century) as well as the works of other French writers, are constantly 

referred to by the Jersey lawyers. The latter declare, it is true, that such works are 

not of authority on Jersey law; yet in point of fact they are frequently used as 

books of reference, and this has naturally, perhaps unavoidably, led to the 

gradual introduction of much foreign matter, so that what is now practically 

received as the common law of Jersey, may be described as consisting of the 

ancient Norman law. with subsequent accretions, some of which are mere 
developments of the earlier customs, and others interpolations of French law. It 
may be added, that the circumstance of the Jersey lawyers receiving their legal 

education chiefly in France, helps to impart a modern French complexion to 
the jurisprudence of the Island «.

2 

It can therefore be said that the Islanders took the law as it existed in 
Normandy in 1204 but developed it separately, no doubt to suit a community 
which, whilst Norman in origin, was developing its own identity. However, 
with the coast of Normandy only some 14 miles away it is hardly surprising 
that the Island continued to have regard to developments in that jurisdiction, 
particularly given that, as the Royal Commissioners poin ted out, the Jersey 
lawyers continued to receive their legal training in France. 

One area where the Grand Coutumier was sadly lacking as a source was in 
relation to the law of contract. This is perhaps not surprising given that it is 
one of the earliest coutumiers in France and represented the custom of a 
predominantly rural community. One sees in the various sections of the 
Coutumier the very strong influence exerted by feudalism and the impor­
tance of rules relating to the rights of the lord in relation to matters such as 
the confiscation of property, guardianship and illegitimacy. As far as concerns 
a general theory of contract, there is little to be found save for references to 
contractual principles relating to the transfer of immovable property. 

It was therefore necessary for Jersey to look outside the Grand Coutumier 
and its successor coutumes and in common with the law of Normandy as it 
developed in later years, regard was had to the works of Joseph Pothier, a 
writer on the Coutume d'Orleans in the 18th century. Pothier was much influ­
enced by civil law but such was the quality of his work that when the Code 
Civil was drawn up- a few years after his death his work was used as the basis 
for a number of its provisions. Pothier's work continued, and indeed 
continues, to be used by the Jersey courts when dealing with matters of 

2 Repor! ofTke Royal Commissioners on the civil, municipal, and ecclesias!icallaws of Jersey 1861, 
page (Hi) 
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contract although from time to time the court has looked at provisions of the 
Code Civil which are derived from, or not inconsistent with, Pothier's treatise. 

Thus far one might be forgiven for thinking that all is well with the Jersey 
law of contract: the Grand Coutumier and its successor coutumiers were 
lacking in contractual content and Jersey law therefore looked at the works of 
a writer on a neighbouring coutume for inspiration jn developing its 
customary law of contract. However, to use the words of the present Bailiff in 
Se/by 11 Romeril, 3 

" Pothier was writing two centuries ago and ... our law cannot be regarded as 
set4 in the aspic of the 18th century. 

The problem was, therefore, how the Jersey law of contract was going to 
develop to suit the needs of a changing community. 

The essence of a system of customary law is that it tends to reflect what 
people actually do. Indeed the word "coutume" is derived from the Latin 
"consuetudo", meaning "custom, usage, habit". During the 19th century 
French was the dominant language in the Island and local lawyers continued 
to receive their training in Normandy. However the use of the English 
language increased rapidly to the extent that by 1900 it was the dominant 
language in the Island's capital, St.Helier. Until the 1960s there is little 
evidence of any significant English law influence on the Jersey law of 
contract. However from the 1960s onwards Jersey courts have increasingly 
looked at English law in contract matters. Thus, for example, in 1964 we find 
the Royal Court saying that -

"It has been the practice of the Court for many years, in extension of the princi­
ples enunciated by Terrien and Poingdestre, to have regard also to the law of 
England where no dear precedent is to be drawn from the law of Jersey .... and, 
in arriving at our judgment, we have had regard to both the civil law and to the 
law of England':s 

In that particular case the court justified its reliance on English law on the 
grounds that the principles expounded by Domat had much in common 
with the English law of misrepresentation and mistake. 

The use of English law has been particularly noticeable in cases relating to 
contracts of employment. Thus in 1965 the Royal Court referred to English 
law in relation to the validity of a covenant in restraint of trade, stating that: 

, 1996JLR21O 
4 On an interesting culinary note, the word used in the original judgement was "frozen" but by the time 

that the Jersey Law Report was produced it had been corrected to "set': 
5 ScarfevWaltOrt 1964 J) 387 
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"by reason of the paucity of precedents in Jersey, we have had regard to prece­
dents in the common law of England." 6 

In 1970 one finds the Court noting that the matters which justify summary 
termination of a contract of employment are those set out in Halsbury's Laws 
of England.? Despite the fact that Pothier's treatise on obligations contains 
much of assistance in relation to the law relating to the sale of goods the 
Royal Court, in 1982, was able to say that -

"we find assistance in section 35 of the Sale of Goods Act 1893 .. ," (relating to 

saJe by sample) ", ... That Act does not. of course, apply to Jersey, but we think 
that its provisions are generally in conformity with the law in Jersey on the sale 
of goods",8 

An examination of contract cases decided by the Royal Court over the last 
30 years or so reveals that the Court has adopted a somewhat inconsistent 
approach to the authorities relied upon, the use of French and English 
authorities tending to be determined not so much by the area of law in ques­
tion but the identity of the trial judge and of the advocates appearing before 
him. Such an analysis might find favour with the American Realist school of 
jurisprudence, which regarded judicial decisions more as a subjective expres­
sion of a judge's preferences than an objective expression of "reality", but 
inevitably this approach, unless corrected, will lead to uncertainty. The ques­
tion is, does Tersey remain true to its roots and follow Pothier and the French 
sources, does it allow English law to be absorbed by a legal form of osmosis, 
or does it do something more radical, perhaps by codifying the law of 
contract along lines modelled on English law (or, indeed, French law)? 

It will be difficult for Jersey law to take the approach of being true to its 
roots. Firstly, those roots are ill-defined. The purist would say that we should 
look simply at the law as it existed in 1204 and adapt that, but that would be 
both to ignore the influences that undoubtedly altered the Jersey law of 
contract in succeeding centuries and to fail to take account of the fact that the 
true Norman customary authorities contain little on the subject of the law of 
contract. Secondly, it is difficult for a small jurisdiction to develop a compre­
hensive legal system in isolation and endeavouring to follow developments in 
a jurisdiction with similar roots but which has radically changed the basis of 
its law may itself be fraught with difficulty, particularly where the alternative 
jurisdiction is one such as France where the doctrine of precedent has a far 
lesser role. 

6 Wollis v Taylcr 1965 J) 455 
7 Col/edge v Little Grove Hotel Lrd 1970 JJ 1487 
8 Jersey Tools v Un;pot (1982) Jersey Unreported 1 
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Furthermore, France has for over two centuries been following the Code 
Civil which is a comprehensive system of law of which the law of contract is 
merely a part. Simply choosing to follow the provisions of the Code Civil 
relating to contract risks confusion where a contractual dispute overlaps 
other areas of the law, such as tort. 

An examination of the reported cases decided by the Jerlley courts indicates 
that between 1998 and 2003 15 cases were decided on contract. During the 
same period there were 94 trust cases. The number of trust cases has enabled 
Jersey trust law to develop in a consistent manner. The paucity of contract 
cases has led to anomalies remaining uncorrected, possibly for years. The 
willingness of the Jersey court to encourage mediation will arguably reduce 
the number of reported contract cases further. Mediation does not produce 
legal precedent. Put simply, there are too few contract cases coming before 
the Jersey courts for the Island to take the Norman customary law and the law 
as expounded by Pothier and develop a legal framework which both achieves 
certainty and keeps up to date with modern society. That society is now 
English speaking and the Island's lawyers receive their training predomi­
nantly at English universities and law schools and not in France. The judges 
of the Island's Court of Appeal are drawn from members of the English Bar 
and the only Jersey lawyers amongst them are the Island's Bailiff and Deputy 
Bailiff. Commissioners appointed to hear specific cases tend to be drawn 
from the English Bar, not even from our sister island. It is therefore hardly 
surprising that judges and practitioners have been tempted to look to English 
law, a system with which they are entirely familiar, rather than to the Norman 
customary law, with which the majority are not. 

A similar process has been followed in relation to the law of tort, where, 
despite the original Norman sources of this area of the law the Jersey law of 
tort is now almost exclusively determined by reference to English, as opposed 
to Norman, or French, authorities. The transition appears to have been 
achieved with relatively little difficulty. 

The usual response to the suggestion that the Jersey law of contract should 
be assimilated to the English common law of contract is that having a 

. different legal system is what makes Jersey different from the United 
Kingdom and that the erosion of this difference will inevitably lead to the loss 
of Jersey's relative autonomy. It is said that, as this autonomy is important 
from the point of view of attracting business to the Island, one should be 
wary of anything that might erode it. Such an argument has not however 
prevented the courts from adopting English principles in the areas of crim­
inallaw and tort, nor has it prevented the legislature from passing legislation 
in the areas of company law and financial regulation that are modelled closely 
on the equivalent English statutes. Trust law, for obvious reasons is already 
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modelled on English law. It is perhaps not a coincidence that in those areas of 
human activity which have become more complex, such as crime and civil 
wrongs, the courts have found it necessary to resort to English law for prece­
dent rather than to remain true to the Island's Norman roots. In contrast, the 
nature of immovable property and the disputes that arise in connection with 
it have remained relatively unchanged. It is therefore hardly surprising that 
Jersey's land law has been able to remain reliant upon Norman customary 
precedent with little difficulty whilst the law of contract has demonstrated 
the difficulty of adapting an ancient system to suit modern needs. 

The finance industry, upon which, whether one likes it or not, Jersey is now 
almost totally reliant, sees Jersey as an attractive place to do business not so 
much because its legal system is different but because the legal system is 
capable of a degree of consistency and certainty when disputes arise in the 
increasingly complex transactions that are carried out in the jurisdiction. 
Jersey needs to create a legal environment which is attractive to global institu­
tions because, in reality, Jersey needs those institutions rather more than 
those institutions need Jersey. Interestingly, it would appear that it is the 
anglicisation of some of our laws which appears to be attractive: the Chief 
Executive of HSBC, which has had a presence in the Island for 150 years, was 
recently quoted as saying that -

"the bank and its clients favour Jersey because of its tax regime, its legal frame­
work, based on British law, and its long financial history':9 

There is a further difficulty in terms of accessibility. If the answer to a 
problem with a banking transaction is said to depend on examining the text 
of a Norman commentator of the 16th century to which all practitioners do 
not necessarily have access Jersey may very well be regarded as "different" 
but possibly for the wrong reasons. This is a problem which is not confined 
to the finance industry but is experienced also by members of the general 
public. It is sometimes said that financial institutions can always choose to 
have their commercial contracts governed by English law but that tends to 
ignore the fact that not all commercial contractual arrangements are in 
written form and thus give the parties the opportunity to select a governing 
law. Jersey may well have a unique legal system but, given that no other 
system is reliant upon the works of the Norman commentators, the likeli­
hood of a reprint of those texts seems remote. This means that our legal 
authorities are becoming relatively inaccessible and remain written in a 
language which the majority of the population neither speak nor compre­
hend. The notion of justice must include accessibility of the laws to which a 

, Financial Times, Spedal Report, 25 April 2004 
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community is subject. One is reminded of the words of Hoffman JA in the 
Court of Appeal in Re Barker: 

"1 am conscious of the pride which the legal profession in this Island takes in 
its unique legal system but such pride can only be justified if the legal institu­
tions are sufficiently adaptable to enable the Court to do justice according to 
the notions of our own time. The Court should not be left with the uneasy 
feeling that in following the old authorities, it might have perpetrated an injus­
tice upon one of the litigants':lO 

The question of accessibility was raised as long ago as 1991 when the report 
of the Jersey Judicial and Legal Services Review Committee, under the chair­
manship of Sir Godfray Le Quesne, QC, was presented to the States. The 
Committee had this to say: 

"We conclude our report by drawing attention to a matter upon which, 
although it lies outside our terms of reference, we have formed a strong view. 
We have heard much discussion of the special characteristics of Jersey law and 
the desirability; as many see it, of Jersey retaining its own system oflaw. It seems 
to us to be certain that in the long run Jersey law will cease to be an effective 
system if it remains as inaccessible as it is today. Indeed, we venture to say it is 
undesirable for a society to live under a system of law, many of the rules of 
which are undiscoverable by a layman except by reference to a lawyer. 

There is no comprehensive statement or discussion of the law of Jersey. Its most 
authoritative writers lived in the 17th century. The most recent general text­
book, that of Le Gros, appeared almost 50 years ago, and that is not a systematic 
treatise. In order to study the customary law of Normandy, upon which Jersey 
Law is based, it is necessary to resort to sources even more remote. We may add 
that all works to which we refer in this paragraph are written in French, and 
French is now a language which the majority of Jersey's inhabitants cannot 
understand. 

If Jersey law is to be preserved, and the constantly growing influence of English 
law is to be restrained, it is necessary, we suggest, for the States to provide 
resources for the preparation of a fully comprehensive statement or ency­
clopaedia. This would be a large undertaking. It would need the full-time work 
of a properly qualified editor; the editor would have to get the assistance of 
numerous authors; and the publication could not be expected to be profitable. 
The resources and the effort for which we call would therefore be considerable; 
but they would be used to ensure the continuance of Jersey's legal heritage not 
as a mere memorial but as a living force': 

10 1985-86 JLR. 186 at 195 
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In these days of budgetary restraint one must question the likelihood of 
funds being made available for this task in the foreseeable future. Given that 
in the thirteen years since that report was issued we have made no progress in 
increasing the accessibility of Norman texts the state of affairs envisaged by 
the Committee is clearly a long way off. 

As a result of the separation from Normandy in 1204 the Channel Islands 
enjoy a privileged constitutional position which has enabled them to develop 
as finance centres that are world renowned. It is that constitutional position, 
coupled with a legal system which has shown itself able to keep pace with the 
needs of an international finance centre which have been the main features in 
attracting business to the Islands. If Jersey is to continue to thrive then busi­
ness must continue to be attracted to the Island. The development of a 
modern law of contract which reflects the "custom, usage or habit" of the 
Island today rather than that of the 18805 is essential in maintaining confi­
dence in the Island's ability to serve not only the finance industry but the 
community as a whole. 

Customary law is a reflection of the way in which a community conducts 
itself and it is perhaps time that the Jersey law of contract reflected the 
community that has evolved during the last century. There are simply too few 
contract cases coming before the courts for the law to be developed judicially 
from its present state of uncertainty. Given that the court has apparently 
found little difficulty in assimilating English law concepts into its contract 
law when it chose to do so, nor has it experienced difficulty in doing so in 
relation to the law of tort, there is no reason why a codification, with a leaning 
towards English common law, should not be used to speed up the process and 
to produce a framework which is in keeping with the needs of today's society. 

We are justifiably proud of the institutions that have developed since the 
separation in 1204 but our legal system must recognise the changes that have 
occurred in our society: indeed, that is often said to be one of the great 
strengths of the customary law. Let us by all means preserve the framework 
given to us by the Norman customary law in areas where it is appropriate to 
do so, but in relation to the law of contract perhaps it is time for us to move 
on. 

Given the small number of contractual cases coming before the courts the 
task must necessarily fall to the legislature. The Jersey Law Commission, in its 
Final Report on the Jersey Law of Contract has recommended that rather 
than a wholesale adoption of the English law of contract by statute there 
should be a statutory codification of the Jersey law of contract. Their prefer­
ence is to lean towards English law given that the Jersey courts have already 
adopted a number of English law principles. Favouring an English law frame­
work would also be more suited to the needs of the Island's finance industry 
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and in accordance with what the layman probably believes to be the state of 
the law as it is. 

Accordingly, rather than devoting resources to the production of an ency­
clopaedia, which would ultimately remain merely a commentary, appropriate 
resources should be allocated to the production of a contractual code. Such a 
code could, of course, take into account any particular features of Jersey 
contract law which are felt worthy of retention and could, ID addition, reflect 
any progress that has been made towards the standardisation of contractual 
principles across Europe. 

Whichever direction is ultimately chosen, what is now required is certainty 
so that potential litigants will at least know the legal framework against which 
their disputes will be resolved by the courts. The present uncertainty arguably 
benefits only the lawyers: and if that is not a good reason for the States of 
Jersey to spend some money one wonders what is! 
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CAUSE FOR CONSIDERATION: WHITHER 
THE JERSEY LAW OF CONTRACT? 

John Kelleher 

INTRODUCTION 

It would be no exaggeration to assert that the Jersey law of contract is a most 
troublesome area for Jersey practitioners and for the Island's Courts. I Whilst 
there may be a measure of consensus that the true source of the Jersey law of 
contract is the French common law pre-Code Civil, that is a source which 
most people (lawyers included) find largely inaccessible. This difficulty in 
ascertaining the law, together with the not unnatural inclination of English­
trained and English-speaking lawyers to head for the more easily attainable 
English law of contract, has led to a post-1950 scenario of case law in contract 
which sets out an uneasy and confusing mixture of pre- and post-French 
Code Civil and English common law. The situation in microcosm is a reflec­
tion of the peculiar factors which combined to produce the Jersey of today: 
strong Norman roots, centuries of loyalty to the English Crown and an 
unusual degree of independence for such a small island. One aspect of that 
Jersey of today is the commercially ambitious, English speaking, sophisti­
cated offshore finance centre with its main focus on the City of London. But 
there is another: that of an Island proud of its unique identity, cognisant of its 
roots and alive to its ability to sift and select from the influences that bear 
upon it from its larger neighbours. Ultimately however, it is difficult to with­
stand the tide of anglicisation that moves upon Jersey. So much so, that 
Victor Hugo's perceptive observation on nineteenth century Jersey may apply 
with equal force today: "Jerseymen .... are certainly not English without 
wanting to be, but they are French without knowing it".2 In the slightly more 
prosaic realms ofJersey contract law, in the interests of certainty and hence 
justice, the Island is going to have make up its mind: English law, French law 
or its own, clearly identifiable brand. 

The state of Jersey's contract law was the subject of the Jersey Law 
Commission's consultation paper issued in October 2002. The Commission 

l For a more detailed analysis of the origins of Jersey's contract law see John Kelleher, The Sources of 
Jersey Contract Law. 19993 )L Review 1. 

, Quoted in Philip Stevens, Victor Hugo in Jersey (Chichester 1985) page 28. 
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concluded that clarification of this area of law was a priority and its preferred 
option for the Island was the adoption by statute of the English law of 
contract. Attendees at this conference wiu hear from two Jersey practitioners, 
Advocate Alan Binnington and me, and from a Guernsey practitioner, 
Advocate Alison Ozanne, who will give a perspective from the Bailiwick of 
Guernsey. For my part, r shall speak as to the historical position and develop 
an argument that in the law of contract Jersey should remain loyal to its 
French roots. 

As a general proposition, the Jersey law of contract can be said to be the 
same as the pre- Code Civil French common law (the ius commune3), unless 
one can identify that the ius commune was amended by French statute or that 
on a given issue Jersey law had developed in a different direction. 

This derivation reflects Jersey's own peculiar evolution which in recorded 
history commenced as part of the territory that was to become the Duchy of 
Normandy and after 1204 as "peculiar and immediate dependency"4 of the 
Crown of England, albeit with a degree of independence unusual in so small 
an entity. Political separation from Normandy in 1204, did not mean 
complete severing of all ties. The bonds between Normandy and Jersey at all 
levels ran deep. Not least, Jersey law was based on Norman customary law. 
The position is well stated in the 1861 Report of the Commissioners appointed 
to enquire into the Civil Municipal and Ecclesiastical Laws of lersey in 18615; 

"The common or customary law of Jersey is based upon the common law of the 
ancient Duchy of Normandy. The Channel Islands, forming originally part of 
the Duchy, alone remained to the Sovereigns of England. on the loss of the 
continental part in the time of King John. From a very early period the Islands 
have formed two Bailiwicks, that of Jersey and that of Guernsey. They have ever 
since retained their ancient Norman law, except so far as it has in the course of 
time been modified or corrupted by subsequent enactments or usages. It was 
indeed contended before us, that the common law of England has been intro­
duced into Jersey. We do not see any proof of this, and it is certain that the 
contrary was asserted and allowed on the occasion of attempts. in the time of 
Edward H, to bring the Island under jurisdiction of the Courts at Westminster. 
It is true that there are numerous instances of identity or close resemblances 
between the laws of Jersey and the English law in its infancy; but they are much 

, The ius commune Or droit comnHme has been described as the "complex result of the coming 
together ... oflocal custom with feudal law, Roman law in modified and elaborated form, Canon law and 
the Law Merchant" Robimon, Fergus and Gordan. European Legal History (London 1994). page 106. 

, Attributed to Joshua Le Bailli" speaking on behalf of the Jersey Chamber of Commerce in 1860, 
quoted in R. Omner, )t Peculiar and Immediale Dependence of the Crown', the Basi, of the Jersey Merchant 
Triangle, Business History XXV (1983) page 107. 

S (London 186 J) pages ii to iiL 
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more referable to the Norman origin of the English Justiciers, and to the domi­
nant race in England at that period, than to any introduction of English law 
into Jersey:' 

The Commissioners had been appointed following a period of political 
unrest in Jersey which saw opposed a liberal, reforming lobby of anglophile 
tendency against a more conservative and primarily rural bloc.6 This state­
ment was thus an important assertion of an aspect of Jersey's identity. 

Nearly 30 years earlier, the Privy Council, at that time Jersey's only court of 
appeal, had shown itself alive to the issue of the roots of Jersey law. In 
Thornton v Robin7 the Court stated -

"If their Lordships were to reverse these decisions without dearly being able to 
show that they were contrary to the Norman law, we might not only refuse the 
Respondent a right to which he is by the law of his country entitled, but might 
raise a suspicion that we were desirous of changing the laws of Jersey, by 
forming our decisions, not according to those laws, but according to our 
English notions of justice ... " 

NORMAN CUSTOMARY LAW 

Customary law is a system of legal rules founded on oral tradition and which 
over time has crystallized into a definite body of law. It has been shown that 
the customary law in Normandy had crystallized into a body of law in the 
period between 1048 and 1090.8 

This oral body of law found its first written expression circa 1200 in a text 
entitled Le Tres Ancien Coutumier de Normandie ("TACN") prepared by a 
private practitioner. Some fifty years later, there appeared a second written 
redaction of the Coutume in the form of Le Grand Coutumier de Normandie 
("GCN") or the Summa de Legibus (known in Jersey as the Summa of Maukel 
or Mansel and by other names), again the work of an unknown practitioner.9 

There is no evidence that the TACN was used as a text in Jersey at the time 
of its publication. It is dear however that the GCN was used. Jean 
Poingdestre, one of Jersey's three customary law writers, noted in the preface 

6 See Kelleher, The Triumph of the Country: The Rural Community in 19'h Century Jersey (Guernsey 
1995). 

7 (1837) Moo 439 a1450, 
• R G~nestal. La formation et le dtve/oppement de la Omtume de Nomumdie, Semaine de Droit Normand 

tenue tl Guernsey en 1927, page 42. 
9 The texts of the TACN, the GCN and the Summa have published: the TACN in Tardif, 

Coutumiers de Normandie (Genevll1977); the Latin version of the GCN in Tardif and the French and Latin 
in De Gruchy, L'Andenne Coutume de Normandie (Jersey 1881). 

69 



JOHN KELLEHER 

to his Commentaires sur l' ancienne Coutume de Normandie, how the Jersey 
people had unanimously and unreservedly informed the Royal Commission 
of 1333 appointed inter alia to enquire into the Island's laws that their law 
and customs;lO 

"estoient celles de Normandie, comprises dam le coutumier qui en avait ere compile, 
il n'y avait pas fort longtemps, appele la Somme de Mansel, sans qu'il s'y trot/vast 
aucune difference sinon pour le case de Douaire avec quelques autres exceptions': 

[were those of Normandy, as contained in the coutumier, compiled not such a 
long time ago and called the Summa of Manse!, with no difference other than 
dower and a few other exceptions. J 

Following the GCN, the law in Normandy continued to evolve and this is 
reflected in further texts. These include a number of procedural works 
(known as Styles de Prodder) and the Glose, which provided a commentary 
on the GCN.11 They also include works of analysis by a number of commen­
tators, the two most favoured in Jersey being Guillaume Le Rouille with his Le 
Grand Coustumier du Pays et Duche de Normandie (Ist edition 1534) and 
Guillaume Terrien with his Commentaires du Droit Civil tant Public que Prive 
Observe au Pays et Duche de Normandie (1st edition 1574). 

In 1583 the customary law of Normandy received its first and only offi­
cially sanctioned text, the Coutumes du Pays de Normandie, Anciens Ressorts et 
Enclaves D'Iceluy, known as La Coutume Reformee ("CR"). The CR itself was 
also the subject of commentaries up and until the abolition of Norman 
customary law during the French Revolution in 1789. These included works 
by authors well known in Jersey, such as D' Aviron, Godefroy, Berault, 
Basnage, Flaust and Houard.lt was also examined in detail by Poingdestre's 
Remarques et Animadversions sur la Coutume Reformee de Normandie. 12 

THE EVOLUTION OF JERSEY LAW 

There can be no doubt that Jersey law did begin to evolve independently after 
1204, though it did so both within the framework established by Norman 
Customary law and heavily dependant on its Norman root5. 13 

10 Though written in the-seventeenth century, the work was not published until the twentieth century 
(Jersey 1907), page ,. A similar response had been given by lhe people ofJersey in 1309: seethe Rolls of the 
Assizes held in the Channel Islands in the second year of the reign of King Edward 11 13()9 (Jersey 19(3). 

! I The most acassible introduction to the Styles and the Glos< and indeed 10 the sources of Jersey law 
generally is Nicolle, The Origin and Development af Jersey Law - "" Outline Guide (Jersey 1998). See also 
Southwell, The SaUTces oflersey Law, (1997) 1 JL Review 221. 

12 Unpublished manuscript 
11 The only detailed examinations of this process is in the area of suo:ession: see l. Mautalent-RdxJUJ, 
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From time to time, the argument is put that in searching for a Norman 
customary law reference for Jersey law one can only look to the law as it 
existed before the political separation of 1204 and thus the only text available 
would be the TACN.14 Poingdestre did not see much merit in this argument, 
but he recognised that determining which parts of the evolving Norman 
custom Jersey should follow was not always easy. He observed how 400 years 
earlier practitioners had been fortunate in having the certainty of the GCN 
following the TACN. Subsequently, he argued, the Normans had moved away 
from the ancient Coutume towards more mainstream French or Civil law, 
modelled on the law which prevailed in Paris. Thus, claimed Poingdestre, the 
Jersey practitioners of his time -

"sont demeurt!S en suspends entre la vieille et la nouvelle, sans scavoir laquelle 
suyvre, d'un coste iis voyaient que l'usage universel avait deja rejette plusieurs 
choses contenues au vieil coustumier comme barbares et deraisonables ou comme 
super flues .... Le langage antique du coustumier devenu estrange a notre Barreau 
ne leur en donnait pas peu d'aversion, d'autre partiis nevoyoient pas d'apparence 
d'assujettir les sujets du Roy d'Angleterre a des loix nouvelles fabriquees par la 
seule authorite du Roy de France, lesquelles en apparence portent le nom de cous­
tumes de Normandie, mais avec tant de changements que l'ancienne n'en fait que 
la moindre pame." 

[have remained undecided between the old and the new, not knowing which to 
follow. On one hand, they could see that the universal usage had already 
rejected several things contained in the vieil coustumier as being barbaric and 
unreasonable or as superfluous .... The antiquated language of the coustumier 
having become strange to our Bar, it has an aversion for it. On the other hand 

they did not see any reason to subjugate the King's subjects to new laws made by 
the sole authority of the King of France, which in appearance bear the name of 

customs of Normandy, but with so many changes that the old custom is only a 

small part of it.] 

But Poingdestre, like his contemporary Le Geyt, took steps to assist and 
thus at length in his works detailed the law of Jersey and pointed out where it 
differed from Normandy.ls 

Le Droit Pr;vc lersiais: Transformation et adoption de son contenu original au monde contemporain 
(Unpublished thesis at University of Caen 1995). See also the quote above from Poingdestre referring to 
1333 and the differences between Norman and Jersey dower. 

14 This argument is made in the Report of the Commissioners appointed to inquire illto tire state of the 
Criminal Law in the Chonne' Islands (London 1847) page vii: "whatever was law at the time of the separa­
tion is law still, unless it has been abrogated or modified by Charter, Order in Privy Council, Ordinance of 
the local Legislature or Statute. And, similarly, it is supposed that no law can in theory exist which was then 
not existing, unless it has been established by any of those four!' 

IS The main works of Poingdestre are Commentaires sur EAndenne Coutume (Jersey 1907); Remarques 

71 



JOHN KELLEHER 

The issue of sources remained a live issue, as illustrated by the following 
exchange between the Jersey advocates Godfray and Marett, and Sir John 
Awdry, one of the 1861 Royal Commissioners:16 

"(Mr. F. Godfray.) The Jersey law resembles the Scotch law more than the 
English law. 

(Mr. Marett.) Because that has a Norman origin ... .It is much more natural that 
[Jersey law] should be derived from the old country, Normandy; and since that 
time it is very dear that all the expansions of that law have been in the direction 
of the Norman law. Whenever anything has been borrowed it has been 
borrowed from the Coutume Rejormee: 

(Sir J. Awdry.) Might it have happened to some extent, that what had not been 
mere expansions and developments, but when new doctrines are introduced, 
they may have been copied from Normandy? 

(Mr. Marett.) Undoubtedly; it is very easy to trace a continual assimilation of 
the law of the Island to the law of Normandy under the Coutume Reformee. 
Modifications have been gradually introduced in consequence of that reform:' 

The Privy Council recognised the reality of the situation in La Cloche v La 
Cloche: 17 

"".it was also contended, that we could not look at what was called the 
Reformed Customs of the Duchy of Normandy. There seems upon that latter 
point to be a fallacy. These collections of Customs are not written laws at all; 
they are not legislative Acts within the letter of which persons are to be brought. 
They are written illustrations, written evidences, authoritative declarations of 
what the unwritten Common Law or customs of the Country was, and unless it 
can be shown that in that to which their Lordships have been referred - the 
Reformed Custom - some new principle had been introduced by legislative or 
other sufficient authority in the Duchy of Normandy, subsequent to the separa­
tion, the Reformed Custom of the Duchy of Normandy can be looked at as 
evidence of what the old law was, just as Coke upon Littleton would be looked 
at as evidence in Maryland or Virginia of what the Common Law of England 
was, as just in the same way as the decisions of our Courts of Common Law and 
Equity to this day are admitted as evidence in every Country which has derived 
its law from England of what the old law was. Probably it is not very material for 

et Animadversions sur la Coutume Reform.e (unpublished manuscript); Lou: & Coutumes de L'151e de jersey 
(Jersey 1927). The main works of Le Geyt are Privileges, Laix & Coustumes de L'151e de Jersey (also known as 
the Code Le Gey: published Jersey 1953) and Constitution, Lais et Usages (Jersey 1847), 

16 Paragraphs 6926 to 6927. 
11 (1872) IX Moo N.S. 87. 
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the decision in this case to to it, but the Reformed Custom is evidence of 
what the law was understood to be." 

CONTRACT LAW IN THE NORMAN COUTUME 

Neither the TACN nor the GCN can be viewed as all-encompassing texts of 
Norman customary law. They were the works of private practitioners intent 
on recording aspects of customary law. Indeed, parts of their work reflected 
the area of Normandy in which they practised (there were often significant 
variations in the law betvveen parts of Normandy) and this has assisted histo­
rians in identifying where the writers were based. 18 Norman customary law 
itself was not comprehensive. Its main basis was Frankish law with a small 
amount of Scandinavian law, the latter particularly in relation to maritime 
and succession laws. 19 

The customary texts were not without some contract law, but they lacked 
an overall scheme of obligations. Professor Jean Yver2° in his Les Contrats dans 
le Tres Ancien Droit Normand explores the early customary concept of 
contract which consists mainly of the Contrat Reel (including Le Pret, La 
Vente and Donation) and the Contrat Formel (La Foi and Le Serment).21 By 
the 13th century, Yver argues, these primitive concepts in the TACN and GCN 
were abandoned in favour of the consensual contract found in Roman law:22 

"I/ n'est done pas temeraire de penser que la theorie romaine des obligations 
s'est. ... rapidement n:pandue en Normandie et s' est emparee d'autant plus rapide­
merit des esprits cultives qu'elle y trouvait table rase. Cependant, cette absence 
meme de theorie [en la Coutume J avait cret! un etat de fait que le droit romain avec 
ses finesses et subtilites, son regime de protection des faibles, d'exceptions, de resti­
tutions in integrum, allait brusquemellt bouleverser". 

[It is not foolhardy to think that the Roman theory of obligations ... spread 
quickly in Normandy and persuaded those of cultivated minds all the more 
quickly because it did so in a vacuum. However, the absence of a theoretical 
base [in the custom] created a state of affairs which Roman law, with its finer 
points and subtleties, its system of protection of the weak, exceptions, and resti­
tutions in integrum, was suddenly to disrupt. J 

18 See Genestal, op. cit. 
19 Musset, Les Apports Scandinaves dnns le plus ancient droitnormand in Droit Priv.! et Institutions 

Rtgionales (Rouen 1976) 
20 (Domfront) 1926 
21 (Caen 1936) 
22 This absence is supported by Poingdestre in his Commentaires sur I'Ancienne Coutume de Normandie 

(Jersey 1907) pages 4 and 261. 
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Normandy was not alone in this. Roman law provided a unified theory of 
obligations already planted in the laws of southern France, the pays de droit 
ecrit (as opposed to the pays de droit coutumier of the north of France). Thus 
the main basis of French contract law was to be Roman law, as interpreted 
and developed by the French ius commune.23 

According to Routier, the 18th century writer on Norman customary law, it 
was perfectly proper practice for the Normans to look beyond their own law 
when it was lacking and borrow from nearby or further afield. Routier 
provided a set of rules for the interpretation of the Coutume which included: 

"Quand une Coutume ne contient point toutes les dispositions necessaires pour 
decider les questions qui se presentent, iI faut dans ce cas avoir recours ill'usage de 
la Province; & si I'usage manque, il faut avoir recours aux Coutumes voisines, ou Cl 
I'Esprit general des Coutumes de France, ou enfin a la raison du Droit Romain'~ 

[When a coutume does not provide the material necessary for one to determine 
a question which arises, one must have recourse to the custom of the Province; 

and if this is lacking, it is necessary to resort to neighbouring Coutumes, or to 
the general spirit of the Coutumes of France, or finally to the reasoning of 
Roman Law.] 

But what about Jersey law? 

THE JERSEY LAW OF CONTRACT 

With the exception of the Reports of the Royal Commissioners of 1847 and 
1861, and even then they make no specific comment on contract, following 
the 17th century works of Poingdestre and Le Geyt, there is little evidence 
currently available to chart how the law of contract evolved in Jersey until the 
advent of fully reported decisions of the Royal Court from 1915 onwards. 

Poingdestre indicated the position in 17th century Jersey. In his 
Commentaires sur l'Ancienne Coutume he stated:24 

"n y a bien au Chapitre de Querelle de Dette et au Chapitre de convenant quelque 
traits Cl la legere touchant les contrats et promesses, mais qui voudrait approfondir 
en ces matieres la ou s'esclaircir des difficultes qui arrivent aux venditions, obliga­
tions ... n'y trouveroit pas son compte; car pour ces choses la les anciens Normans, 
aussy bien que les autres nations n'avoient point de loix particulieres, mai, se 
regIaient par le droit civil qui en cela suit la raison et l' equite natureIles." 

23 Robinson, op. cil. 

2. Page 4. 
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[There are indeed in the Chapter on debt disputes and in the Chapter on 
covenants some general statements regarding contracts and agreements, but a 
person wishing to go deeper into those matters or to clarify issues which arise in 
sales, obligations ... would not be well served; for, in this connection, the ancient 
Normans, as well as other nations, did not have any specific laws, but regulated 
themselves according to civil law which in this respect foll'!ws natural reason 
and equity.] 

He expanded on the point in his Loix et Coutumes: 25 

"Car il est certain que quand le Droict particulier & municipal se taist, it faut 
tousjours auoir recours au Droit Commun, qui est la Regie genera lie" 

[For it is certain that where private and munidpallaw is silent, it is always 
necessary to resort to the droit commun 1 

An analysis of the reported cases since 1915 shows an inconsistent 
approach to the law of contract by both the Court and counsel. On some 
occasions and in some areas of contract law, the ius commune (mainly as 
reflected in the works of Robert Joseph Pothier (1699-1772) on obligations) 
have been favoured, on other occasions, it has been English law. From time to 
time, the Royal Court has shown its concern at the apparent penchant of 
counsel for English law over French law, though the message has not always 
been as clear as one might hope. For example, in La Motte Garages Limited v 
Morgan, the Royal Court, considering an alleged mistake in a contract of 
purchase of a car, stated "it is perhaps somewhat disappointing that neither 
party chose to mine the rich lodes of our ancient French law but to rely on 
English law. It may well be that their conclusions would have been the same if 
they had."26 

In two cases the Royal Court took the reference to French law a (some 
would say, large) step further. At first instance in Kwanza Hotels v Sogeo Co. 
Ltel., the Royal Court in a case concerning the contract of purchase of immov­
able property stated: 

"Although the 'Code Civif represents the law of modern France and not the 
'Ancienne Coutume' of Normandy from which the law of Jersey is drawn, I feel 
that, on a question such as the one I now have to decide, he [sic] and the other 
authorities quoted are a surer guide to the discovery of the Law of Jersey than is 
the Law of England, where, as here, the Laws relating to real property have 
diverged to a real extent': 27 

25 Page261. 

26 1989 jLR 312 at page 316. See also Dannellyv R~nd~lls Vautier Ltd. 1991 )LR 49 at page 57. Therear. 
several other examples. 

27 1981 )/59 at 76 
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In Selby v Romeril the Royal Court went further. A crucial issue in the case 
was the existence of an agreement. In previous cases, the three requirements 
for a valid contract prescribed by Pothier had been referred to. The Bailiff (Sir 
Philip Bailhache) turned to article 108 of the French Code Civil which 
provides for an additional requirement: 

"It is true that Pothier has often been treated by this Court as the surest guide to 

the Jersey law of contract. It is also, however, true that Pothier was writing two 
centuries ago and that our law can not be regarded as set in the aspic of the 18 th 

century. Pothier was one of those authors upon whom the draftsmen of the 

French Code Civil relied and it is therefore helpful to look at the relevant article 
of that code ... in our judgment it may now be asserted that by the law of Jersey, 
there are four requirements for the creation of a valid contract, namely, 
consent, capacity, object and cause". 28 

Se1by v Romeril provoked comment amongst Jersey practitioners. Advocate 
Alan Binnington's article in the 1997 Jersey Law Review reflected at least one 
school of thought when he stated: 29 

"It is sometimes suggested by the Island's competitor jurisdictions that a legal 
system which relies heavily 011 medieval Norman concepts is unable to meet the 
demands of a thriving finance sector. Critics of the Island's legal systems suggest 
that it has failed to keep pace of the significant changes in the Island's business 
and the origins of its residents. This is said to be particularly the case in relation 
to the law of contract: it would no doubt come as a surprise to the average 

purchaser of goods in a supermarket in Jersey to be told that their contractual 
relationship with the supermarket is to be ascertained by reference to ITh 

century works written in a language totally alien to them. It is also said that in its 
enthusiasm for rediscovering its Norman links the Royal Court has lost sight of 
the real origins of the Island's legal system and has cited with approval certain 
legal authorities simply because they are written in French. Whilst in a number 
of decisions in the last few years the Royal Court has shown itself able to adapt 
ancient principles to modern circumstances and to produce decisions of rele­
vance to the Island's business community which make sound commercial sense, 

there are certain dangers in the course presently being adopted by the Court."30 

An echo of this sentiment may be observed in the Court of Appeal's 
general exhortation for care to be taken in referring to modern French 
authorities in Public Services Committee v Maynard. 31 

" 1996 JLR 210 at 218. The author appeared as counsel in this case. 
29 'Frozen in aspic? The approach of the Jersey Courts to theroots of the island's Common Law (1997) I iL 

Review 21. 
30 See also SOllthweU The Sources of Jersey Law (997) I IL Rev;ew 221. 
31 1996JLR3S0-3Sl. 
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An important watershed was reached with the case of Hotel De France 
(Jersey) Ltd. v The Chartered Institute of BankerS32 which, following the Code 
Civi~ appeared to suggest that, save in exceptional circumstances, it was 
necessary for a party to a contract to apply to the Court if he wished to deter­
mine the contract for breach by the other party. The case provoked some 
academic discussion.33 It also drew judicial comment. firstly, in an obiter 
statement, the Deputy Bailiff (Birt) in Rossborough (Insurance Brokers) Ltd v 
Boon34 commented: 

"To insist that, however serious the breach by the other party, the party to a 
contract cannot treat the contract as being at an end so that he is relieved of his 
obligation to continue to perform his side of the bargain, but has to go to court 
to seek a discretionary decision as to whether the contract should in fact be 
ended, would seem to be very undesirable. It would mean that the innocent 
party would not know where he stood until a decision by the court some 
months or even years later. We must emphasise that we have not heard any 
argument on this matter but our initial reaction is that we would be reluctant 
to find that the law of Jersey was to such effect unless there were binding prece­
dent to say so. The court should develop the law of contract in accordance with 
the requirements of a modern society insofar as it is open for it to do so. The 
French approach would appear to leave all the parties in a state of complete 
uncertainty ... " 

The Deputy Bailiff followed this up in Hamon v Webster.35 He noted the 
distinction between English and French law on the termination of contract. 
Under English law, an innocent party may terminate a contract without 
recourse to the court where the other party has committed a breach of suffi­
cient gravity. It is also possible for parties to a contract specifically to agree 
that a lesser breach will enable termination by the innocent party. In French 
law, as indicated in Hotel de France, generally only the Court may terminate a 
contract for breach and it has a discretion in determining if the breach is 
sufficiently serious. A French court will also interpret narrowly a provision 
which allows the parties to terminate for a minor breach. The Deputy Bailiff 
considered the French approach to be unnecessarily restrictive and contrary 
to the freedom of the parties to contract (expressed in the Jersey maxim la 
convention fait la loi des parties). He concluded: 

31 21 December 1995. Rather curiously, this case has not found its way into the reported dedsiol1ll other 
than as a somewhat belated note: (2002) JLR N!5]. 

" See Le Cocq Resolving COlltracts: The Hotel De France case, (2000) 4 JL Review 151; Kelleher 
Reso/ution ""d the Jersey LAw of Contract, (2000) 4 JL Review 266. 

34 2001 JLR 416 at 430. 
3S Jersey Unreported 19 July 2002. Like the Hotel de France case, this, too, has been reported only as a 

note; 2002 JLR N130j. 
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"Far from being referred to any binding precedent requiring us to adopt the 
principles of French law in this respect, the cases of New Guarantee Trust and 
Hanby, ... suggest that Jersey law is the same as English law in this area. We 
should only depart from those authorities if satisfied that they are plainly 
wrong. Far from that being the case, we are in no doubt that they are right and 
that they reflect the requirements of a modern commercial community. We 
hold therefore that, save in respect ofleases (where an application to the court 
is necessary), an innocent party may terminate a contract where the breach is 
one which goes to the root of the contract or where the contract itself specifi· 
cally provides that he will have a right to terminate the contract in respect of the 
breach in question. The innocent party need not have recourse to the court. 

We would emphasise that such an approach does not mean that the innocent 
party is completely free of judicial control. The party in breach may always 
challenge the right of the innocent party to have terminated the contract on the 
grounds that the breach was not sufficiently sedous or did not fall within the 
category specified in the contract. If the Court agrees, it will hold that the inno· 
cent party was not in fact entitled to terminate the contract as he thought he 
was. It will then go on to make such consequential order as to damages etc. as 
may be appropriate. But this will be the exception. In most cases it will be clear 
whether the breach is sufficiently serious or whether it falls within the specific 
terms of the agreement and the law as we have held it to be will allow the parties 
to take decisions (if necessary with the benefit oflegal advice) and plan their 
lives accordingly. Recourse to the Court should not be the exception and will 
arise only where the party in breach contends that the right to terminate does 
not exist." 36 

On one level, it is hard to criticise this approach if viewed from the 
perspective of the end result. In today's world, no-one would seriously argue 
that the parties to a contract should not be allowed to agree when and how 
their obligations come to an end or that the parties should have to apply to 
the Court t6 annul a contract for breach. Yet on another level it is clearly 
unsatisfactory. Prior to the trial, the lawyers advising the parties would have 
conducted themselves properly to have advised their clients that Jersey 
contract law is based on the French ius commune, not English law, and that 
the applicable law was as stated in Hotel de France, not New Guarantee Trust 
or Hanby v Moss which, for no decipherable reason had preferred to adopt 
the English contract law position, although neither case refers to English law 
or indeed any law. 

By way of concluding overview, the current state of Jersey contract law is 

,. Paragraphs 70-71. New Guarantee Trust is reported .t 1977 JJ 71. Hanby is reported at 1966 Jl 225. 
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well stated by'Stephanie Nicolle QC in her Origin and Development of Jersey 
Law: an Outline Guide:37 

"The 19605 and 19705 saw a sporadic reliance upon English principles of 
contract law. It is at times difficult to escape the feeling that this owed as much 
10 the inability or disinclination of counsel to cite proper authority to the Court 
as 10 any considered conviction that English law was the appropriate authority 
to cile, as in College v Little Grove Hotels Limited38 (master and servanl) and 
Denney v Hodge39 (breach of contract), where the judgments record that the 
parties agreed that the principles of English law applied but not why. In other 
cases English law was simply cited without comment ... 

Occasionally, the Courts hedge their bets and refer to English, French and 
Jersey authorities in the same judgment as in M.A.B. Investments Ltd. v 

Vibert40 ••• English law, never, however, achieved the same status as authority in 
the law of contract as it did in, for example, criminal law or the law of tort, 
perhaps because the authority of the (civil law influence) French writers was 
too well established to be displaced. 

There are few areas of contract law where it can be said with confidence that 
English law will be indiscriminately followed, save perhaps those of a 
specialised nature, for example, actions arising out of building disputes where 
the RIBA contract has been used, as in Jersey Steel Co. Limited v Ho/dyne 

LimitedY 

THE JERSEY LAW COMMISSION 

It was little surprise then that the Jersey Law Commission chose the Jersey law 
of contract as its fifth subject to investigate.42 The Jersey Law Commission's 
consultation paper was issued in October 2002. It concluded that there were 
five particular difficulties in ascertaining the law in this area. Firstly, there is 
the difficulty caused by the inaccessibility of the sources. There are few collec­
tions of Norman law texts. The works of Pothier are more readily available. 
Overall however the availability of texts contrasts unfavourably with the 
readily available text books on modern English contract law. Secondly, there 

37 (Jersey 1998), paragraphs 15.15-15.22. 38 1970jJ 1487 39 19711) 1915 
40I972JJ2127 .! 1972J/2009 
42 The jersey taw Commission was set up by the States ofJersey on 30 July 1996.lt has previously 

considered the right of beneficiaries to information regarding a trust, deg,eveme~t{a bankruptcy proce­
dure which affects immovable property), tutell.., (a device to protect the property of minors) and the best 
evidence rule in civil procedure. See Binningtoo, Gatheri~g Dust? The creation alld operatioll of the Jersey 
Law Commission, (2004) 8 JL Review 78. 
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is another form of inaccessibility: the fact that the available texts are written 
in the French language, a language which is alien to many people in Jersey. 
Thirdly, the Commission sees difficulty in applying ancient concepts of law to 
modern commercial transactions and suggests that this may undermine 
Jersey's reputation as a sophisticated finance centre. Fourthly, there is the 
question of uncertainty. The Commission concludes that a review of Jersey 
case law would suggest that "in relation to the law of contract the legal system 
to which the Court will look depends to a large extent on the identity of the 
judges sitting on a particular case and of the counsel appearing before them. 
Those who have an affinity with Norman concepts while likely to reject any 
reliance on English contractual principles while those who feel less comfort· 
able with Norman concepts seem willing to reject them in favour of the 
application of English law." Fifthly, it suggests that a legal system which 
reverts to ancient law for its contract is inappropriate in a modern world of 
commerce, a point which rather overlaps with the third point made. 

The Commission purports to proffer two alternative solutions to the prob­
lems it has identified. Firstly, Jersey could codify its law of contract. Not 
surprisingly, there are precedents for this, such as the Indian Contract Act of 
1872 which was based on English law; and the Quebec Civil Code of 1866 
which was based on the French Civil Code. As the Commission correctly 
points out, although the intention here would be to codify Jersey's existing 
law, the current state of the law is such that the process would necessarily 
involve the important choice of whether the Jersey law of contract is to be 
based on that of England or France. This leads the Commission on to its 
second and more favoured option, the incorporation of English law by 
statute. Rather than a second option, this is in fact a slight variation on the 
first. Such a process, it concludes, "need not be particularly problematic: the 
Jersey courts have not experienced much difficulty in adopting the English 
law of tort to the extent that it has not been modified by statute:' The 
Commission concludes, on balance, this the better option on the basis of "the 
relative speed by which it could be carried out, the lack of a negative effect in 
terms of the Island's suitability for doing business and the fact that it prob· 
ably reflects the impression, albeit mistaken, that the majority of Islanders 
have the basis of the Jersey law of contract." 
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WHITHER THE JERSEY LAW OF CONTRACT? 

Whither the Jersey law of contract? Is it to be cause43 for consideration? In my 
view, codification of the Jersey law of contract in a manner which reflects its 
French roots, but also takes account of Jersey case law an.d the needs of the 
Island's community, is the only viable way forward. One has to accept that 
there are a number of competing factors to be taken into account when 
making the choice between English and French law. However, on balance, for 
the reasons which I shall explain, the choice of English law as the basis of 
Jersey contract law, be it by codification or wholesale incorporation by 
statute, is unacceptable and unworkable. 

The fact that the way forward is expressed as a choice between English and 
French law is a telling remark on the evolution of Jersey. Over the centuries 
the Island has been something of a crucible for these tw·o elements and it has 
to be recognised that for the last century and half, if not more, the strongest 
ingredient in the pot has been the English one. In terms of contract law, there 
is much similarity between the laws of England and France, but there are 
some significant differences. As the Jersey Law Commission noted, the 
English common law of tort has, in the main, been adopted by the Jersey 
courts. However this may be explained by the fact that the ius commune had a 
relatively undeveloped law of tort (or delict) and even under the Code Civil 
the law is stated in the briefest of terms. It has been far easier to turn to the 
wealth of reasoning to be found in English case law. Contract is different 
because thanks to writers like Pothier there is an available and sophisticated 
framework. Without it, it is quite probable that Jersey contract law would 
have followed the example of its tort law. 

If Jersey were to adopt English contract law, what would that law comprise? 
The English common law or the English common law as altered by statute? 
For example, would it include the range of English statutes which protect 
consumers? Would we include a statute which over the years has received 
major criticism and is ripe for reform? It would seem odd to select the 
common law without subsequent statutory amendments which can be 
assumed to have been promulgated with the intention (if not the effect) of 

43 Article 1 !OS of the Code Civil sets out four requirements for the validity of a contract: consent, 
capacity, an objet and a cause. The latter bears some resemblance to consideration in the English common 
law, though is somewhat wider in application, and has been defined as" the motivating reason or purpose" 
for a promise. See NichoJas. The French Law orContmet (Oxford 1992) pages 118-137. Per Se/by v Romeril 
op. cll. and other Jersey cases. cause is one of the requirements for a valid Jersey contract, though no 
attempt has been made to define it. Consideralion, as a concept, and al a simple level, is not significantly 
different from cause in its purpose, thoug.b it is noteworthy that Chitty on Contracts emphasizes its role in 
limiting the enforceability of agreements (London 1999): page 168. 
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improvement on that which went before. Either way, a significant future diffi­
culty would inevitably arise for Jersey each time England made a significant 
statutory amendment to its contract law. No self-respecting legislature can 
automatically and without due consideration promulgate the statutes of 
another jurisdiction. Yet Jersey is too small a jurisdiction to be able regularly 
to review and amend its contract law in the light of statutory amendments in 
England. Inevitably therefore Jersey would fall well behind developments in 
English contract law and find that that most useful of resources, English case 
law, has moved on to concern itself with the law as amended.44 

This is no idle fancy because this process has already occurred in other 
spheres of Jersey law. The most recent example is in civil procedure. From at 
least the 1970s, Jersey's civil procedure has modelled itself largely on the 
Rules of the Supreme Court and availed itself of the large body of case law 
arising from consideration of its provisions, as well as the ubiquitous White 
Book. The arrival of the Civil Procedure Rules in 1999 made fundamental 
changes. Jersey has not followed the CPR and thus in many respects is caught 
in something of a time warp. Another and more glaring example is Jersey's 
intellectual property law. In the case of copyright, Jersey law consists of 
English statutes either registered in or extended to the Island. Via the Lai 
(1908) au sujet des droits de compositeur, Jersey's law is in effect the Musical 
Copyright (Summary Proceedings) Act 1902 and the Musical Copyright Act 
1906. However having accepted that English law would become Jersey law, 
the Island has neglected to keep apace of developments in technology, let 
alone the law. England has enacted the Copyright Act 1956 and the CDPA 
1988. As has been pointed out, Jersey's law long predates computers and 
issues arise which were not even contemplated in 1911, for example the ques­
tion of copyrighting of computer software.45 

The result of the failure closely to follow the evolution of the law one has 
chosen to adopt can be observed in the Guernsey case of Morton v Paint.46 

The case concerned a visitor to premises in S1. Peter Port who was severely 
injured when she feH through a window on the common staircase into the 
yard below. At first instance, the Royal Court of Guernsey concluded the rele­
vant law to be the same as that which prevailed in England before the 
Occupier's Liability Act 1957. The result was that the duty owed by the land­
lord to the claimant was confined to a duty not to expose her to a danger not 
obvious or to be expected in the circumstances. The Court concluded that the 
common law of Guernsey had not evolved since 1956 and could not be devel­
oped further by the Guernsey Court, notwithstanding the statutory changes 

" See Hanson. Justice in our time: the problem of legislative i,wctioH, (2002) 61L Review 64. 
" Matthewsand Nloolle, Jersey Property Law (London 1991) paragraphs 4.3 104"H. 
,. (t 996) GLl6J. Morgan,Judiciallaw·moking in the Channel Islands, (1997) 1 JL Review 42. 
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in England or the common law developments elsewhere. The Court of 
Appeal disagreed. It took the view that the pre-1957 English common law on 
occupier's liability did not meet the needs of modern society, noting how it 
had been severely criticised at the time and the resulting 1957 Act. The Court 
of Appeal then embarked on a process of judicial law making and brought 
Guernsey law up to date. One can only marvel at the erudition of the judge­
ment and accept the fairness of the decision given the personal circumstances 
of the plaintiff. However it can hardly be said that such a process allows for 
certainty.47 

Another difficulty that would be faced if English contract were adopted is 
its interface with other areas of Jersey law which derive from French roots. 
Property law is the obvious example here. Interestingly, one area of the law of 
Jersey which has not adopted the English common law approach in tort is 
nuisance. Instead Jersey has chosen to remain with voisinagewhich is a part of 
land law.48 One wonders how English contract law would interact with the 
concepts of nullite relative and nullite absolue in the context of contrats 
hereditaires as developed via Jersey's own customary commentators and case 
law from the nineteenth century onwards.49 

When nurturing and guarding something precious, it is often difficult to 
be objective. This is the same for those safeguarding and promoting Jersey's 
finance industry. One often hears comments to the effect that Jersey should 
do nothing which highlights its differences from England because this will 
detrimentally affect the relationship with the City of London. Indeed the 
politics of caution have dominated the Island's legislature in its dealings with 
the finance industry. This view needs to be tested. It has to be doubtful that 
the City of London, or indeed anywhere else for that matter, deals with Jersey 
on the basis that it is an extension of England. Business is attracted to Jersey 
because of favourable tax regime, its political and economic stability and the 
quality of its financial service providers. The supportive role to be played by 
Jersey law should be to ensure that it is certain and identifiable, and backed 
up by a strong and independent judiciary and able lawyers. Such a role does 
not necessitate the wholesale adoption of English law. 

Perhaps the view that English law is the law of commerce can help explain 

47 See Hanson, No legal system is "" ls/""d, (2004) 8 JL Review 209. 
48 Searleyv Dawso" 1971 1/1687. There are other are.s too where Jersey has ploughed its own furrow in 

the law of tort: see Aym Holdings Lld v Minorie. Finance Lld (1997) 1 JLR 176 (an actio!! against a party 
who wrongfully pursued bankruptcy proceedings against .nother) Jersey Financial Services Commission v 
Black (Jersey) Lld and others 2002 lLR 443 CA (in a regulatory context) 

49 For a general introduction to Ihis area see Matthews and Nicolle op. cil. paragraphs 1.26 to 1.37. In 

fact this area of law is in a confused state, with some 'ases utilising the terms void and voidable, others 
using nullite absolue and nu/lite rekitil'e and different rules for contracts passed devant justice and other 
contracts. 
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the aversion of some Jersey judges and lawyers to any attempt to draw on 
modern French law as an indication of how Jersey law might evolve on a 
given subject. There certainly is an illogical distinction drawn between 
modern English law and French law in this respect. In a recent stimulating 
paper,so Gordon Dawes has argued that the bias towards modern English law 
is in part based on a misunderstanding of the Code Civil which is wrongly 
viewed as a radical departure from the law of the Ancien Regime brought 
about by the upheaval of the French Revolution. 

In fact it is an easy and cheap shot to cast the law of contract as established 
in the writings of Pothier as ill-suited to a modern times. However the criti­
cism is not borne out. Yes, and not surprisingly, some of his examples are 
somewhat out of date. However the law is concisely set out in an understand­
able and unified framework. 51 Indeed, as has been noted elsewhere, in the 
191h century English court Pothier received what the advertising industry 
would probably now describe as "rave reviews": Best J stated that Pothier's 
Treatise on the Law of Obligations was, as an authority, "the highest that can be 
had, next to a decision of a court of justice in this country':S2 One must draw 
from the principles so clearly set out by Pothier and apply them to the 
modern context. The process is made easier by the fact that the Code Civil 
drew heavily from Pothier for its section on obligations and thus there is 
plenty of modern material (both French case law and doctrine or academic 
writing) for the keen researcher. S3 

There is yet one further consideration to be taken into account, one that is 
perhaps too easily overlooked by lawyers. There has to be a serious concern 
that the wholesale adoption of English contract law by the jurisdiction of 
Jersey would have profound implications for Jersey's identity as an entity 
separate and distinct from England. Historically, as the need arose, usually 
when the people felt under threat, the local population has asserted its sepa­
rate identity as against the English Crown and an important component of 
that identity has been its distinctive laws. In the medieval period, as we have 
seen, the Channel Islanders were quick to assert that their law was not that of 
England. 54 The relevance of the laws to this identity was acknowledged by 

50 Dawes, From custom to code - the useflllness of the Code Civil in contemporary Guernscy jurisprudence 
(2004) 8 JL Review 255, 

" As an example one may dte Dempster v City Garage Ltd Jersey Unreported 14 March 1992, which 
concerned a defective Porsche 91 t. The law drawn from Pothier used the example of a blind horse. 
the horse L, missing from the judgment. 

52 Alan Binnington, Frazel! in Aspic, op. cif. page 24, citillg Best J. in Cox v lroy (1822) SE. & AId 474 al 

480. 
53 See for example Dupin's preface to the 1827 edition of the Oellyres de Pothier, cited in Dawes op, cit. 

page 12. 
54 Le Patourel, The MedievalAdministratiol! of the Channel Islands, /199-1399 (London 1937) pages 

45--61. 
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observers in the 17th century and, unlike other parts of the King of England's 
realm, there was no concerted move to subvert the Islands to English law.55 

Similarly, the 19th century. The reports of the Royal Commissioners of 1847 
and 1861, although provoked by a clamour for a reform, particularly by those 
wishing to see the anglicisation of Jersey's laws and institutions, stand as testi­
mony to the separateness of the Jersey identity. By the end of the 19th century, 
after a long period of challenges to the Jersey way of life, particularly from 
immigration which brought a large number of native English people to the 
Island, there was an identifiable movement amongst the intelligentsia, via 
historical writing, archaeology, local poetry and songs, to assert a Jersey iden­
tity. This movement turned for this identity to that which an already defined 
society, geographically and historically at least, shared, namely, its historic 
rights and privileges, which included its distinct law. 56 Are we in the 2pt 
century so easily to remove an important aspect of the Jersey identity? 

There can be no doubt that the Jersey law of contract requires clarification. 
There can equally be no doubt that if Jersey is to codify its contract law, it will 
be an onerous task. However the Trusts (Jersey) Law 1984 shows just what 
can be achieved by worthwhile effort. Jersey can learn from its historical 
experience as an island living on the periphery of larger states and drawing 
on and filtering the various influences that came to bear on it over the 
centuries. It can produce a distinct and distinguished brand of contract law, if 
the will is there. 

55 Thornton. British/English attitude to the Norman law of the Channel Islands in the early modern 
period, a paper presented to the Renconrre du Droit Normand Guernsey 2004. 

56 KeUeher, The Triumph of the Country: the Rural Community in 19'" Century Jersey, (Guernsey 1994) 

pages 260-263 
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GUERNSEY CONTRACT LAW: WHICH WAY? 

Alison Ozanne and Gordon Dawes 

INTRODUCTION 

Which way, Guernsey contract law? There are at least two premises to this 
question; (1) that there is such a thing as Guernsey contract law and (2) that 
there is a choice as to the direction it may take (and perhaps a third premise­
that anyone actually cares). Before considering the first issue, i.e. what is 
Guernsey contract law; it is necessary to consider, however briefly, the history 
of Guernsey law. Although there are many points of contact with Jersey law, 
the stories are by no means identical. 

A BRIEF HISTORY OF GUERNSEY LAW 

To start at the beginning (before ending at the end): between 58 and 50 BC 
Julius Caesar conquered the north-west of Gaul. The Roman province of 
Lugdunensis Secondum coincided reasonably closely with what was eventually 
to became Normandy. It follows that the law of the land was Roman law for 
many centuries; this simple fact is often overlooked. With the decline of the 
Roman empire, barbarian invasions began c. AD 406. By AD 476 the Western 
Roman Empire was no more. The Franks ruled Northern Gaul. At first the 
Merovingian dynasty dominated, with outstanding figures such as Clovis. 
The Carolingians replaced the Merovingians in the mid-eighth century, the 
apogee of course being the reign of Charlemagne himself. It was soon after 
Charlemagne's death in 814 that Viking raiders first appeared on the shores of 
Northern Gaul, principally from Denmark. Their raids became more 
frequent and daring, taking and re-taking Rouen and actually pillaging Paris 
in 845. They began to establish permanent settlements c. 850. The Vikings 
besieged Paris in 885. The French crown had been weakened by dynastic 
struggles and the kingdom divided into near autonomous and hereditary 
principalities or seigneuries. Eventually in 911 Charles III of France "the 
Simple" felt obliged to reach an accommodation with the latest Viking 
invaders led by one Rollon. By the Traite de St CIa ire sur Epte Charles granted 
the first tranche of what would become the duchy of Normandy to Rollon, 
who was, in effect (if not initially in name) the first Duke of Normandy. Two 
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further grants of land in 924 and 933 all but completed the territorial 
integrity of Normandy. The Channel Islands are believed to have been 
annexed to the emergent duchy in 933. The duchy was a near sovereign state, 
certainly during those periods when the Duke was powerful by comparison 
with the French Crown. 

Rollon was the great-great-great-grandfather ofWilliam the Conqueror, 
himself the great-great-grandfather of King John. It was John who eventually 
lost mainland Normandy to King Philippe Auguste of France in 1204, the 
King purporting to be confiscating the lands of a contumacious vassal. 
However, the French King was not in possession of all Normandy; the 
Channel Islands remained loyal to the English Crown, assisted initially by the 
taking of hostages and thereafter the grant of privileges by a succession of 
Royal charters over the centuries. 

However) merely because the Channel Islands remained loyal to the 
English Crown did not mean that they now were, or ever had been, a part of 
England.! They remained associated with Normandy geographically, socially 
and culturally. In particular they continued to employ Norman Jaw. Although 
English judges were sent out from time to time to hold assizes in the Islands 
this practice came to an end early on. The Islands were jurisdictions in their 
own right, the Islanders judging themselves by their own laws via the Bailiff 
and Jurats of the two Bailiwicks.2 Indeed Guernsey's greatest historian, John 
Le Patourel said this: 

"All the Islanders' liberties may be resolved into the general principle that they 
should be judged by their own law."3 

The Islanders continued to look to mainland Normandy for their laws; 
albeit with local variations. The province of Normandy had its own distinct 
customs which had been gathered together unofficially and anonymously in 
the Grand Coutumier;4 a document dating back to the mid 13th century, 
written originally in Latin and subsequently translated into French.5 

) Any more than Hanover became part of Great Britain on the accession of George I; see Laurent 
Carey's comments in his Es,,,i sur les Insritutions. Lois et Courume, de I'lle de Gllefrlesey. written at some 
time before 1769, 

2 Tbis is 110t to overlook tbe Court of Alderney witb its OWn court and jural •• nor the Court of the 
5eneschal in Sark. 

3 The Medieval Administration of the Channel Islands I J 99 - 1399,OUP 1937, re-published by the 
Guernsey Bar in 2004, at p 1I O. 

4 See the Nouveau Omlum;er General (I" Corps des Coutumes Generales et Parriculieres de France !724. 
Volume" begins at pi with Le Grand Co"stumier du Pays et Duchie de Normendie (sic) and continues at 
p59 with the Coutumes dll Pays M. Normandie Anciens RessorlS et Enclaves d'Jeelui. ie the Cauturne Rej(lrmee 
of 1583. De Gruchy ofJersey also produced an edition in 1881. 

5 There was a slightly earlier compilation also. the Tres Aneie" Coutumier, but tbis appears soon to have 
been eclipsed by the Grand Coutumier, 
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In the 16th century, complaints reached Queen Elizabeth I about the rather 
arbitrary nature of justice in the Bailiwick of Guernsey. The order went out 
on 9th October 1580 that they were to follow the Grand Co utu m ier save only 
in those respects where local practice and law differed, as to which they were 
to produce for the Privy Council a written report. The positive obligation to 
follow Norman customary law is particularly noteworthy. Meanwhile they 
were only to observe variations from the Grand Coutume such" ... as they can 
shew have ben used there time out of minde ... ". Nevertheless, the order 
appears not to have been respected because a further Order in Council 
followed dated 30th July 1581 again requiring the making of" ... a booke of 
the sayd Lawes and Customs .. .': 

This was eventually done. It took the form of a brief, and none too accu­
rate, commentary on the much larger work of the mainland Norman 
customary law commentator, Guillaume Terrien, whose Commentaires du 
Droict Civil tant public que prive, observe au pays & Duche de Normandie was 
first published (posthumously) in 1574. The Guernsey work was called 
L'Approbation des Lois and itself became law by an Order in Council dated 
27th October 1583; alas, a matter of weeks after mainland Normandy had 
enacted a thoroughgoing revision of the Grand Coutumier known as the 
Coutume reformee (or redigee). The timing was unfortunate, to say the least. 

The defective Approbation was corrected and expanded upon by the 
Guernseyman, Thomas Le Marchant in his late 17th century Remarques et 
Animadversions sur L'Approbation des Lois et Coustumier de Normandie. In 
the mid-18th century another Guernseyman, Laurent Carey, produced his 
Essai sur les Institutions, Lois et CoCltumes de L'ne de Guernesey, the last general 
text on Guernsey law until 2003. Laurent Carey wrote in French, as did all his 
predecessors. 

Guernsey law continued to look to Norman law, notwithstanding the 
mainland's adoption of the Coutume reformee and the passing into Guernsey 
law of L'Approbation. Seventeenth and eighteenth century commentators on 
the Coutume reformee were, and remain, influentiaL6 In particular figures 
such as Berault, Basnage and Flaust; albeit the starting point remained 
Terrien. 

Normandy was not alone in having its own customary law. In the North of 
France there were 65 general customs and more than 300 local variations; 
whereas in the south of the kingdom, Roman law, as adopted and adapted 
over the centuries, prevailed.7 

6 Note also, for example, how the Coutume reformeewas itself the subject of 152 further articles, the so­
called Articles Placites of 6th April 1666 set out in an arr~t de n!glementgiven by the Parlement of Rouen. 

7 See Le Code civil by Jean-Louis Halperin, Dalloz, 2nd Edtn. 2003 for a general introduction to the 
creation of the code. 
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With the French revolution of 1789 feudalism came to an end. Mainland 
Norman customary law limped on until 1804 when all French law was super­
seded by the Code civil,s the bicentenary of which we also celebrate this year. 
In the same way that Guernsey continued to labour under the Grand 
Coutumier in the 16th century, so the Channel Islands continued to be 
wedded to Norman customary law. Although there has been an increasing 
anglicisation of Channel Island law during the twentieth century in partic­
ular, Channel Island law continues to be rooted in Norman customary law 
rather than English common law. 

WHERE IS GUERNSEY'S LAW OF CONTRACT TO BE FOUND? 

The Grand Coutumiercontains only 125 chapters, in reality articles. It is not 
an especially lengthy document> by contrast to the commentaries upon it. As 
noted already> it dates back to the mid 13th century in this form, but reflects 
decades and even centuries of previous custom. The form we have it in post­
da tes the events of 1204 and the belle epoque of the duchy of Normandy. It is 
nevertheless essentially concerned with the duchy qua duchy. It repeatedly 
refers to the Duke as if that were a continuing institution.9 It has a strongly 
feudal and institutional flavour. It is concerned with offices, ducal privileges, 
feudal rights and obligations, the law of succession, even crime and the 
preservation of public peace; but it has next to nothing to say on the subject 
of contract, just a few not very helpful words on the subject of querelleslO 

which do not amount even to the beginnings of a cogent system of contract 
law. Indeed the chapters merely describe different forms of action or 
complaint rather than any deeper analysis of law en tant que tel. 

None of the various accretions to the Grand Coutumier assist very greatly 
either; e.g. La Glose, a late 15th century paraphrase of the Grand Coutumieras 
expanded by jurisprudence. Of no more assistance are the various styles de 
procedure; which, as their name suggests, were concerned with procedure 
rather than substantive law. I I 

Le Rouille's 1534 commentary on the Grand Coutumier has little to say on 

8 But only in the seose of consolidatiog and Wlifying the previously fragmented; tlje Code was a reac­
tionary not a revolutionary work. 

9 The office had not been abolished. but there was in fact no Duke of Normandy. Very occasionally 
there >NOuld be an appointment for some unrelated political purpose; but these seldom endured and were 
of no true, lasting significance for the ducl1y. 

10 Articles 67, 85 - 90. 
11 These comprised: ['Ancien Style. written between 1386 et 1390. followed by Ills/ructions el 

Ensa;gllemens (1386-1391), a manual written for the instrllction of judges, the NOllveail Style. There was 
additionaHy the No"vea" Style of 1457. and the Slyle de 1515, the product of an arret de reglement of the 
P"lement du Rouen. 
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the subject of contract law, save only a brief section de convenantl2 which is of 
little assistance, save perhaps on the subject of cause (as opposed to consider­
ation), Le Rouille is, in any event, difficult to read given its black letter type, 13 

We move forward to Terrien, Surely he has something to say on the subject 
of contract law, and yes he does; but since he is purporting to write 
Commentaires du Droict Civil tant public que prive, observ~ au pays & Duche 
de Normandie he has little to say which is drawn from the Grand Coutumier, 
It is dear from the preface written by Jacques du Puys that it was Terrien's 
intention to gather together all the various sources of Norman law, 
Accordingly, Terrien devotes a book14 to the topic "D'obligations & 
contracts";15 but it is not of very much practical use, at least not today, Again 
there is an institutional flavour, He commences with a lengthy discussion of 
the office of Tabellion16 and its salary entitlement, 17 Chapter 3 concerns debts 
and debtors, broadly defined to include loan, promise, bailment, guarantee 
(plevin e) and pledge, The following chapter is again concerned with the fonn 
of contracts, Chapter 5 is of some interest, concerning covenants and 
promesses inutiles. Here we find an emphasis on the need for cause (as 
opposed to consideration) and an effective, lawful cause at that. This chapter 
is fully 7 lines long. Chapter 6 concerns cession & transport de dettes, droicts & 
actions, i.e. the assignment of obligations; again the concern is procedural 
rather than legal. Chapter 7 concerns property rights between spouses. IS 

Terrien is principally concerned with gifts between spouses and the right of 
douaire (a widow's interest in her husband's land). Chapter 8 concerns the 
sale of land, and is again procedural in nature. Chapter 9 contains fairly 
primitive provision governing the relations between landlord and tenant. Its 
interest lies principally in the influence the chapter has had on the very 
limited current Guernsey law in this area. Chapter 10 concerns taking secu­
rity over land. Chapter 11 concerns community of property. Chapter 12 
concerns feudal tenures, or sub-infeudation. Chapter 13 concerns rentes 
hypotheques; a form of credit sale ofland. Chapter 14 nullifies gifts to those 
who occupy certain defined offices or positions of power and influence over a 
donor; e.g. guardians and testamentary administrators. Chapter 15 concerns 
the publication and registration of gifts, with the purpose of avoiding all 

12 Fa. cix . cri. 
13 Le Rouille is, in practice, the earliest Nonnan commentator referred 10. 

l4 Livre 7; pps 221 - 256, i.e. a total 35 pages oul of a text 728 pages long, excluding the index and 
preliminaries, i.e. nol quite 5% of the whole. Terrien's livres equate 10 modern day chapitres and his 
chap'tres 10 articles. 

l5 Note the old french use of the second c, still present in English hut missing in modern French. 
16 A predecessor of the flOta're. 
17 2 of the IS >fchapters)~ 

18 The margin note sums the chapter up neatly;« Le man seigneur des biens de sa femme". 
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manner of mischief, particularly in a society with forced heirship. Apart from 
a few mentions of contract in the following Iivre, "D'actions, querelles ou 
clameurs" there is no other significant mention of contract in Terrien. 

Thomas Le Marchant devotes 66 pages to Livre VII of Terrien in his 
commentary on L'Approbation. '9 He corrects and amplifies the brief para­
graphs of L'Approbation but stays close to the subjects of each chapter. There 
is nothing resembling a general law of contract in these pages. 

Laurent Carey has, wait for it, fully six pages on the topics of obligations et 
contrats and de la rescision des contrats. They are helpful so far as they go, but 
they don't go very far. 20 

It was the same in mainland Normandy; you will look in vain for any form 
of comprehensive statement of contract law in a work such as Bertrand 
Hubin's L'Esprit de la Coutume de Normandie avec un Recueil d'Arrets 
Notables du meme Parlement.21 The word "contract" or "obligation" does not 
appear in the list of 24 chapter headings by contrast with topics such as fiefs 
and feudal rights, gardes, succession, partage, douaire, testaments, donations, 
retraits, prescription, shipwreck and servitudes. Very few of the arrl'!ts touch 
on questions of contract 

WHAT'S GOING ON; WHERE IS GUERNSEY CONTRACT LAW? 

So where is it? What's going on? Where is Guernsey contract law? Have we 
missed something? Well yes; it all comes down to a question of definition. We 
have to clarify what we mean by the expression" Norman customary law". 
There are two definitions; one narrow and another broad. The narrow defini­
tion comprises purely and exclusively Norman customary law; i.e. those laws 
and customs specific to the province of Normandy. Those laws and customs 
are identified by the Grand Coutumier and the Coutume reformee. What 
becomes immediately apparent is that contract law forms no part of Norman 
customary law as narrowly defined. The Grand Coutumier and the Coutume 
reformee have little or nothing to say on the subject If one then expands the 
definition slightly to include commentators on Norman customary law you 
still have no contract law. What you do find though is the beginnings of an 
answer; because the commentaries are not concerned with Norman 

19 See pps 229 . 295 of his Remarques et Animadversions Sl,r CApprobation des Lo;s de Coustumier de 
Normandie published in 1826, but in fact written no later than 1714. 

20 At just 2.6% of the text, Lament Carey has less to say about contract proportionately than even 
Terr!en did. 

21 3rd edrn, 1 no. The work was published posthumously, The Royal Court of Guernsey holds lames 
Gallienne's personal copy. 

92 



Guernsey Contract Law: Which Way? 

customary law alone. They rely heavily also on other sources of law, notably 
Royal ordonnances common to the whole of the kingdom of France, canon 
law and Roman law. 

The hugely influential French jurist, Jean Domat, in his Les Ioix civiles dans 
leur ordre natureP2 wrote as follows: 

"In France there are four different kinds of laws, - the otdinances, and the 
customs, which are the laws peculiar to that kingdom; and such parts of the 
Roman law, and of the canon law, as are there observed. 

These four sorts of laws regulate in France all matters, of what nature soever; 
but their authority is very different. 

The ordinances have a universal authority over all the kingdom, and are all of 
them observed in all parts of the kingdom, except some of them whose disposi­
tions respect only some of the provinces. 

The customs have their particular authority; and each custom is confined to the 
limits of the province or place where it is observed. 

The Roman law hath in the kingdom of France two different uses; and have for 
each of them its proper authority. 

One of these uses is, that it is observed as a custom in many provinces, and is 
there in the place of laws in several matters. These are the provinces of which it 
is said, that they are governed by the written law; and for the usage of those 
provinces the Roman law has the same authority as in the other provinces their 
peculiar customs have. 

The other use of the Roman law in France extends to all the provinces, and 
comprehends all matters; and it consists in this, that those rules of justice and 
equity which are termed the written law, because they are written in the Roman 
law, are observed over all the kingdom. Thus, for the second use, it has the same 
authority as justice and equity have over our reason:'23 

For customary law provinces such as Normandy, contract law was to be 
found in Roman law; not any peculiarly local construct. Only in the broadest 
sense of the expression "Norman customary law" can we find contract law, 
because in Normandy, as throughout the kingdom of France, contract law 
was drawn from Roman law. 

2' Domat lived between 1625 and 1696. Les loix civiles appeared in 1689. 
23 Emphasis added. See p94 of The Civil Law ill its Natural Order by Jean Doma!, translated from the 

French by William Strahan, re-printed in 1980 and available from Lawbook Exchange. See also the impor­
tant work of Stephanie Nicolle QC in The Origin "nd Development of Jersey Law, an Outline Guide, revised 
edition 2003. 
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It is therefore not entirely accidental that there should have been several 
translations into French of Justinian's Institutes; for example those of 
Ducauroy (3rd edition 1829), Hulot (1806) and, most importantly of all, 
Claude-Joseph de Ferriere's 1719 translation spanning six slender volumes, 
with a companion volume concerning the history of Roman law. It is equally 
not accidental that a copy of this work should be found in the Royal Court 
library in Guernsey, with the volume most likely to concern contract law 
mlssmg. 

This truth is again confirmed by the life and work of Robert-Joseph 
Pothieru who has as good a claim as any to be called France's greatest jurist. 
His influence not just on continental European law but also Anglo-American 
law is hard to understate. Blackstone is celebrated as a figure of cardinal 
importance in the history of Anglo-American law. His marble relief portrait 
appears over the doors of the House Chamber in the Capitol, Washington DC 
as one of 23 lawgivers whose work helped to establish the principles under­
lying American law; and Pothier is amongst them. No equivalent claim could 
be made for Blackstone in the history of civillaw.25 Pothier straddles both 
common law and civil law. 

Blackstone was a near contemporary of Pothier, yet when it comes to the 
fundamental question of describing contract law, Blackstone's contribution 
is dismissed by the following sentences taken from the Chicago University 
Press edition of his Commentaries: 

"The received concept of a "thing in action" as a form of property fathered what 
seems to modern readers to be the most peculiar feature of Book n. Lurking 
unexpectedly in chapter 30, which is devoted to modes of acquisition of 
personal property, is Blackstone's account of the law of contract ... Contracts 
are here conceived of as a sort of conveyance; either they pass property in 
tangible things such as a horse or book (as in the case of chattel sales), or they 
pass intangible property recoverable in action, such as a debt. Contracts to 
perform services or other acts, such as marriage, do not fit the analysis, since the 
right to the services is not technically a "thing in action", and such contracts are 
consequently hardly mentioned. Blackstone's treatment of contract is unsatis-

24 Born 9th January 1699, died 2nd March 1772. 
25 Sir William Blackstone was born in 1723 and died in 1780. In his introduction to the University of 

Chicago Press facsimile edition of Blackstone's Commentaries on the Laws of England. Stanley Katz says 
this: "Sir William Blackstone's Commentaries on the Laws of England (1765·69) is the most important 
legal treatise ever wTitten in the English language. It was the dominant law book in England and America 
in the century after its publication and played a unique r61e in the development of the fledgling American 
legal system. The book went through eight editions during Blaootone's lifetime; innumerable editions, 
revisions, abridgements, and translations appeared thereafter. Astonishingly it can still be read with 
pleasure in the late twentieth century." He also says this: aThough the list of his honors and activities is 
long, Sir William Blackstone was undoubtedly a dull man"; which seems a little barsh. 
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factory because again he falls victim to the deficiency of his basic scheme which, 
in its failure to reflect the sophistication of contemporary law, has misled many 
into supposing that the law of contract was in his time little developed. 
Blackstone's scheme does, however, reflect the fact that in eighteenth-century 
legal thought contract had not achieved the status it was to gain in the nine­
teenth century, when it came to be viewed as the principal civilizing force in 
social development, and consequently as the branch of the law of the 
profoundest social significance. Freedom of contract was to overtake freedom 
of property; Blackstone never of course mentions freedom of contract:'26 

Even this assessment is missing the point somewhat because it was only 
when the work of Pothier reached England's shores that contract law began 
to flourish. David Ibbetson in his Historical Introduction to the Law of 
Obligations27 says this: 

"Around 1800, the rather half-hearted tentative sallies in the direction of a 
theorized law of contract were superseded by more full-blooded attempts to fit 
the common law into an apparently rational framework. ... in the last decade of 
the eighteenth century there started to appear a steady stream of treatises on the 
law of contract - Powell (1790), Newland (1806), Comyn (1807), Colebrooke 
(1818), Chitty (1826), followed by Addison (1847), Leake (1867), Pollock 
(1876), Anson (1879) - in which the fundamental questions of the nature of 
contractual liability had to be assessed. 

The model from which judges and writers derived their inspiration was the 
Traite des Obligations of the French jurist Robert -Joseph Pothier, first published 
in 1761 and translated into English in 1806:' 

In Pothier, Roman and customary law meet. He had already re-edited 
Justinian's Digest, a huge undertaking,28 and had written a substantial work 
on the Coutume d'Orleami29 before producing the Traite des obligationSlO and 
its sub-treatises. It is noteworthy that an author sufficiently motivated to 

26 See the introductory essay of A W Brian Simpson 10 Book Il of the Chicago University Press edition 

of the Commentaries, reprinted in 2002. 
27 OUP 1999. 
25 Pandect". Jusrinian"., in /lOVllm ordinem Digestae. He laboured on this immense work for twenty 

years. 
" Coutumes des Duchi, Baillage et Prevote d'Or/eans et Res,ort d'Iceux, 1760. He spent the greater part of 

his life in Orleans. 
30 1761. For the life ofPothler, see generally the eloge of M Le Trosne, King's Advocate in the Presidial of 

Orleans, which appears in volume 1 ofWilliarn Evans' 1806 translation of the Traite, itself re-published by 
Lawbook Exchange in 2000; note the wonderful range of reprints and other services tbey offer at 
www.lawbookexchange.com.SeealsoRobert-]osephPothier.d·HierllAujourd·hu~ publisbed by &onomica 
in 2001, a collection of papers delivered on tbe occasion of the 3rd centenary of Pothier's birtb, They 
include Jean-Louis Sourioux's Aperp" de la vie de Robert-]o,eph Pothier at p 15. 
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write a customary law commentary himself should nevertheless also feel it 
appropriate or even necessary to undertake a massive re-working of Roman 
law before producing his own text on contract law, itself heavily indebted to 
Roman law principles. 

The Traite and sub-treatises were enormously influential. Professor 
Bernard Rudden identified the heavy reliance placed by English jurispru­
dence on Pothier in the 19th century. Between 1800 and 1865 alone, Pothier 
was cited 400 times by or before English tribunals.31 

His influence on modern French law was even more profound. The Code 
civil owed a considerable debt to the works of Pothier. It is entirelyappro­
priate to remind ourselves that it was Pothier's works which largely under­
pinned and informed the authors of the Code civil. Whole sections of 
Pothier's writing were literally copied into the Code.32 

GUERNSEY CONTRACT LAW 

A number of points follow from the above analysis. 

i) Norman customary law narrowly defined has little or nothing to say 
on the subject of contract law; 

ii) The law utilised in Normandy on the subject of contract was founded 
upon Roman law, as distilled over the centuries via Domat, reaching its 
peak in the work of Pothier; 

iii) Pothier was deeply influential in the development of both modern 
English and French contract law; 

iv) Modern French law is closer to Pothier than modern English contract 
law. 

MODERN SOURCES FOR GUERNSEY CONTRACT LAW 

This rather begs the question of the modern sources for Guernsey contract 
law. The principal source, so far as it exists, remains indigenous Guernsey 
law; i,e. any Guernsey statutes or case-law bearing upon contract law. The 
difficulty is that there is very little Guernsey generated law of either kind 
upon the subject; no unfair contract terms legislation, no Misrepresentation 

31 See Professor Rudden's paper in Robert-loseph Polhier, d'Hier a Aujourd'hui ibid. at page 97. The 
statistics were laken from the English Reports 1220 - 1865 al www.julaSlal.com. 

32 See From Custom to Code, the Usefulness of the Code Civil in Contemporary Guernsey lurisprudence by 
Gordon Dawes, a paper for the Rencontre du Droit Normand held in Guernsey in June 2004, for an 
account of the history of the Code. 
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Act, not even any sale of goods legislation, let alone more esoteric laws 
concerning frustrated contracts and the like. Without a proper series of law 
reports it is also difficult to locate relevant Guernsey case-law, certainly of any 
great age.33 

The obvious and principled source for Guernsey contract law remains 
Pothier and the legitimate successor of Pothier, the Code civil. Large sections 
of the Code are concerned with contract law,34 providing a clear set of princi­
ples by which contractual issues may be determined. Equally, much of what is 
said would be surprisingly familiar to the English contract lawyer. 

THE TROUBLE WITH ENGLISH LAW 

The notion that Guernsey law could or should simply import English 
common law of contract is, with the greatest of respect, misconceived for two 
very good reasons. 

The first is that, as we have already seen, English contract common law 
relies to a considerable extent on statute law which has no equivalent in 
Guernsey law. The second is that English contract common law would supply 
none of the certainty or ease of use which its Channel Island protagonists 
seek.35 The sheer volume of English case law is all but overwhelming. If it was 
once possible to blame the photocopier as playing a substantial part in the 
increase of legal costs through the ease with which a mass of paper could be 
placed before a court, then likewise modern information technology has led 
to the instant accessibility of a mass of case law on any given subject from any 
common law jurisdiction at the push of a few buttons. That case law is itself 
confused and difficult to interpret. It is perhaps something which can be seen 
more dearly from the outside looking in. We are looking to English case law 
ideally for dear and concise guidance on whatever issue we are considering. It 
is seldom that this can be found. One only has to consider the increasing size 
of the average English legal text, the fact that they only get larger (witness in 
particular the expansion of loose-leaf services) and the inability to resolve 
fundamental issues after decades, even centuries of case-law. Perhaps the 
most recent outstanding example of this confusion was the case of the Great 
Peace Shipping Ltd v Tsavliris Salvage (International) Ltd.36 In a 42 page judg­
ment the Court of Appeal cited 44 cases whilst concluding that there was in 

33 Bill see St lohn RohilJlard The Guernsey Law of Contract. an Explanation (1998) IlL Review where 
reference to both Pathier and Chitty in two cases from 1842 case is noted. 

34 Arts. 1101 - 1369, 1582 - 1701, 1708 - 1831. The whole of the Code is only 2,305 articles long, 
including a recent 4th livre concerning dispositions appliClble to Mayatte. 

35 I.e. principally the Jersey Law Commission. 
3. [2002] 4 All ER 689 
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fact no equitable jurisdiction to grant rescission of a contract on the ground 
of common mistake, disapproving Lord Denning's judgment in the case of 
Solle v Butcher37 after more than 50 years; whilst actually suggesting that, as 
with the Law Reform (Frustrated Contracts) Act 1943, there was scope for 
legislation to give greater flexibility to English common law. This rather takes 
the biscuit. 

Another more recent example in the context of tort is the House of Lords 
. decision of Transco Plc v Stockport Metropolitan Borough Council.38 Yet again 
the Lords were considering the so-called rule in the case of Rylands v Fletcher, 
nearly 150 years old, but still causing controversy, remarkable enough in 
itself. It was, furthermore, the third time the issue of the relationship between 
nuisance and negligence had been before the House in the last ten years. In an 
English legal world where Latin tags are not supposed to be used and where 
all legal language and procedural rules must change to assist humble folk, 
their Lordships cited 52 cases, 7 articles, one Law Commission report, 4 text­
books, 5 Acts and the law of 5 other jurisdictions before concluding that the 
rule did indeed remain a part of English law, although confining the rule in 
such a way as itself to constitute a non-natural user. 

In the context of damages, the 2003 House of Lords case of Lagden v 
O'Connor39 finally sank the much distinguished and discredited rule in The 
Liesbosch, but only after 70 years of very expensive argument. Even then their 
Lordships could not agree between themselves; Lord Scott went so far as to 
say that what the majority proposed would be" ... a disservice to the develop­
ment of the law". 

The lack of clear, concise and persuasive judgments is a true disservice to 
the development of (English) law. A simple reform whereby the Court of 
Appeal and the House of Lords would be required to give a single judgment 
upon which each member of the respective tribunals were agreed would be a 
considerable step forward and lead to a very substantial saving in future costs. 

Examples from this year of the difficulty of following case-law generated in 
England include Super Chem Products Ltd v American Life & General 
Insurance Co. Ltd40 a Privy Council decision in which dicta of Viscount 
Haldane dating back to 1915 were declared either to be wrong or to require 
such radical qualification as to be left with virtually no useful content. 
Likewise the case of The Commissioner of Police of the Metropolis v Lennon, 41 

an English Court. of Appeal case concerning, yet again, the question of 

;7 [1949J 2 All ER 1107. 
;. [2003] UKHL 61, Lords Bingbam, Hobbouse, Scott, Walker and Hoffin.nn sal. 
3. [2003J UKHL 64. 
,0 [2004] UKPC 2. 
41 [2004] EWCACiv 130. 
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liability in tort for pure economic loss, another impossibly old and confused 
chestnut. Finally there is the case of First National Tricity Finance Ltd v OT 
Computers (in administration)42 an English Court of Appeal decision and a 
further sorry instalment in the complex arguments surrounding the Third 
Parties (Rights against Insurers) Act 1930.43 A judgment from 2001 was 
declared to be distinguishable and, in any event, wrongly decided while a 
further judgment from 2003 was not to be followed! 

Reading the daily update from a service provider such as Lawtel soon 
reveals the depth of the problem. For example, case law on the question of 
reflective loss; i.e. the problem as to whether a claim is that of the company or 
its shareholders. The latest instalment is a case from 23rd June 2004, Gardner 
v Parker,44 the latest45 in a trail of fine distinctions going back via a number of 
others to Giles v Rhint;[46 and Johnson v Gore Wood & Co (a firm);47 not to 
mention Henderson v Henderson48 itself and the broader issues thrown up by 
that case, still unresolved. 

The problem is amplified when you are looking from the outside in. It is 
not as if we are even bound by your jurisprudence. We are not required to 
follow each ghastly twist and turn; why should we? Within the jurisdiction 
you can shrug your shoulders and say, that's how it is; these judgments are 
binding. In the Channel Islands we at least have the opportunity to improve 
on that, if at all possible. 

But how? There is little case law. In reality the jurisdictions are not large 
enough to generate a meaningful common law, certainly not a comprehen­
sive one, let alone an independent jurisprudence. We have to look to other 
jurisdictions, if not for authority, then inspiration. 

It is certainly not a solution simply to bind ourselves to the law of a much 
larger nation state with its own history and needs, not necessarily shared by 
these islands; particularly when that jurisprudence currently has, in the main, 
no particularly outstanding attraction or even merit. 

Another matter which is commonly overlooked is the escalating influence 
of European law on English law. English jurisprudence is becoming increas­
ingly less useful to the common law world because of the extent of the influ­
ence of European Union law and regulation. It simply makes no sense for 
these Islands to ally themselves to what they perceive to be English common 
law in such circumstances. The advantage the Islands have is that their 

., [2004] EWCA Civ 653. 
4J Imported in!O Guernsey law in 1936 . 
.. [2004]EWCACiv781 
45 And undoubtedly not the last. 
46 [2002 J 4 All ER 977 
47 [2002J 2 AC 1 
4. (1843) 3 Hare 100. 
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jurisprudence is already a synthesis of the common and civil law. 
Jurisprudentially we are at home both in French and English law. 

CODIFICATION 

Perhaps, as we contemplate the bicentenary of the Code civil, it is an appro­
priate time to reflect on whether the Channel Islands should produce their 
own civil and penal codes. And why not? Yes it would require an investment 
of time and resources but, done well, the project could lead to considerable 
and lasting public benefit and savings. The project would require imagina­
tion and ambition, but is surely achievable. 

WHITHER GUERNSEY CONTRACT LAW? 

The question took as its premise the notion that Guernsey law has a choice; 
however, if Guernsey contract law is to remain principled then there is no 
choice. Guernsey contract law is clearly founded upon Roman contract law as 
evolved by Domat, Pothier and the Code civil. It follows the continental 
model. It is of course permissible to look to English case law also for assis­
tance, but more often than not this merely complicates the issues and 
increases the cost of legal argument. Again, perhaps the solution for the 
Channel Islands is to produce their own civil code. 

A LAST THOUGHT 

In practice the problem is not so acute. English contract law is not so distant 
from French contract law. One of the papers submitted on the occasion of the 
celebration of the 150th anniversary of the Code civil in 1954 at New York was 
written by Thibaudeau Rinfret, Chief Justice of Canada.49 The paper was 
entitled The Relations between Civil Law and Common Law, in it he said this: 

"The Supreme Court of Canada is perhaps a unique example to be mentioned 
for the purpose 9f the present paper. In that court judges trained in the 
common law sit together with those trained in the civil law. These judges deliver 
judgment now in common-law appeals from nine of the provinces, and now in 

•• Thibaudeau Riofre! was born in Montreal, Quebec in 1879. He was called to the bar of Quebec in 
19Q1 and practised in the province for 21 years. He was appointed to the Superior Court of Quebec in 1922 
and elevated to the Supreme Court of Canada in 1924. In 1944 he became ChiefJustice of Canada, serving 
On the Supreme Court for 29 years. He retired in 1954 and died in 1962, aged 83. 
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civil-law appeals from the Province of Quebec. And Sir Lyman Duff, who sat in 

that court longer than any other Canadian judge, after having made that 

remark adds this: 'Lawyers of this cowltry (Canada) are coming to think, and, 

as time goes on, more and more will come to think, in terms not of the civil law 

only, but in terms as well of the broader principles upon which both structures 

are reared~ 

The experience gathered from this writer's association with that court has been 

that whether a case is decided under the rules of the civil law or under those of 

the common law, the result is almost invariably the same. And after all, if one 

thinks of it, it must necessarily be so. Justice is founded on truth, and truth 
cannot but be one and the same everywhere."so 

This admittedly utopian vision of universal truth based doubtless upon a 
natural law outlook, is nevertheless helpful when considering the similar 
position of Guernsey law when it weighs up both English and continental 
jurisprudence. Guernsey contract law is rooted in Pothier; as was English 
contract law. The Code civil was deeply influenced by Pothier and is a valid 
source of inspiration for Guernsey law in all manner of ways. Ironically it is 
modern English law which requires a perhaps rather more careful use; partic­
ularly given the influence of statutes which have no equivalent in this juris­
diction, together with the lack of clarity in modern English case-law and the 
fact that English common law will itself come under increasing pressure to 
become more civil. Contract law is likely to be the first general area of law 
which is codified by the European Union. 

Accordingly the question "which way Guernsey contract law?" is answered 
by saying, carry on as before; but remember where Guernsey contract law 
came from and look to Pothier and the Code civil first. Remember also where 
European contract law is likely to be heading; and again look at your Code 
civil. 

50 See p384 385, The Code Napoleon and the Common·Law World, edld. by Bernard Scbwartz 1956, 
reprinted by Lawbook Exchange 1998. 
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Paul Matthews and John Mowbray 

[Professor Matthews] 
John Mowbray and I are going to do this slightly differently; we are going to 
"Cox and Box", rather than have one of us for 15 or 20 minutes and then the 
other for a similar period. 

I want just to set the scene with about five minutes' worth of history. We 
have heard a number of things this morning about customary law and 
Roman law. It is a feature of almost all legal systems that they have some­
where within them a need for property to be dealt with and perhaps applied 
in a more flexible way than the bare bones of the property system would 
suggest. For example, in 9th century Japan, there are examples of temples, for 
whose benefit and support there are paddy fields given but not given directly 
to the temple.! Rather they are given to trustworthy persons in the locality for 
the benefit of the temple. Effectively, therefore, in a fiduciary capacity. 
Nobody of course suggests that modern trusts come from 9th century Japan. 
In the same way, the Muslim Waqf is a very similar institution,2 as is the 
Hindu Benami3 and the German Salman.4 Then there are also lots of cases 
from the Italian Rota, in the 15 th and 16th centuries, giving judgment in what 
looks suspiciously like trust cases.s But all these show is that in Roman law, as 
elsewhere, there were indeed fiduciary institutions. There was the fiducia6 

which came in two flavours, fiducia cum amico and fiducia cum creditore, and 
the fideicommissum,7 which was a device which enabled you to avoid the 
limitations on the institution of heirs. So, old systems of law may have fidu­
ciary institutions, and it should not therefore be a great surprise or shock, as 
some civilian lawyers are wont to affect, if English law develops a fiduciary 
device which becomes very popular and very useful. 

One of the most important features of devices of this kind is that they are 
often relied on by lawyers advising dynastic megalomaniac landowners who 

I See Arai, Japan, in «d) Glasson, International Trust Laws, para A21.1 
2 See Pearl, Muslim Family Law, 3,d ed 1998,49:'1-503. 
3 See Keelon & Sheridan, The Comparative Law o/Trusts, 1976, 202, 227-9. 
• Holdsworth, History a/English Law, vol3, 56:'1-565. 
;; See Lupoi, II trust ne1 diriffo civile, in Troffato di Diritto Civile, volll, I Diritti Reali, 2004. 
6 Buckland,A Text&ook a/Roman Law, 3'0 ed 1963,431-33. 
7 Ibid,353-{j4. 
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have bought their way into the local aristocracy, and want to stop their idiot 
son from gambling it all away or spending it on dissolute behaviour or what­
ever. And so, tying up the family land became very important. Terrien, for 
example, had some very good things to say about it.s In his view it was part of 
the customary law of Normandy that you were allowed to do this. It is true 
that, as with Justinian, who limited to four the number of generations that 
you could tie up land,9 there may have to be some limits. And indeed, the 
French kings produced Ordonnances lO in the Renaissance period and after, 
right up to the time of the Revolution, in which they set greater or lesser 
limits on how far land could be tied up using devices which were the succes­
sors to the fideicommissum of the Roman law. The principal such device was 
the substitution jideicommissaire. Le Geyt, himself no mean Jersey lawyer, 
actually indulged in this in his own family,ll and although the creation of 
what amounted in English terms to an unbarrable entail of land was criti­
cised, nobody ever tried to set it aside or, at any rate, nobody has found any 
records which indicate that that happened. 

In the 17th century there are plenty of examples of grants being given by 
the Crown to tenants in chief in Jersey and then licences being obtained by 
those tenants in chief to assign, as tenants in chief had to do in the feudal 
system, and in those licences you find licence not only to transfer the land but 
also to transfer it to trustees, to hold on trust. 12 Quite what the local lawyers 
thought that meant is of course anybody's guess. Clearly, the idea was that the 
English institution of the trust was at least in principle known in the Jersey 
legal environment. How much use was made of it we do not know. One occa­
sionally sees records of cases which show that there were disputes about 
trusts and settlements of land, 13 but there is not really any resolution of this 
because there is not enough detail available. 

In the 19th century, we see that the prevalence of chapels and other local 
institutions, particularly amongst Methodists and Catholics, led to what we 
in England would know as charitable trusts and so, because very often there 
were immigrants involved you see trusts of that kind being created. Whether 
or not they were effective is a matter rather debated by the Royal 
Commissioners in the 1861 report. 14 But the fact is that that is what people 

• Commentaires du Droier Civi~ 2nd ed 1578, 193-5. 
9 Buckland,op. cit., 364. 

(" Ordonnance d'Orleans. 1560; Ordonnance des Mou/ins, 1566; Ordonnance des Substitutions, 1747. 
" Lofs et Usages de Jersey, Tome I, 516. 
12 See e.g. Patentes, vo! I, 149 (1754) 
jJ See e.g. Band!"el v Dumaresq (1783) 119 Ex 87,128,131,3 eR 39. 
" Report of the Commissioners appointed to inquire into the civil, municipal and ecclesiastical1awl of 

Jersey, 1861, at page xxv. 
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were doing. It is what they wanted to do. So in a sense the system was 
responding to the needs of the people. 

In the 20th century, there were lots of immigrants coming in again, of 
course of the rather well heeled variety, and they would expect to be able to 
do what they could do at home. Just therefore as when the immigrants went 
from England to South Africa they took trusts with themJ when they went to 
North America they took trusts with them, when they went to India they took 
trusts with them, so too the English immigrants going to the Channel Islands 
expected to be able to take trusts, and were prepared to pay no doubt hand­
somely for those trusts to be created of their Jersey wealth. 

So that perhaps sets the scene in which the trust is not an indigenous insti­
tution, but explains how it creeps into the Jersey legal environment. 

(John Mowbray QC] 
The post-war growth of the trust practice in Jersey was based to a substantial 
extent on the avoidance of United Kingdom taxes and I am going to tell you 
about the way the taxes were then, and shortly afterwards. 

The top rate of income tax and surtax together was 98%. The top rate of 
estate duty was 85%, with a merciful limitation of 80% of the total estate. The 
marginal rate on a £125,000 estate was 50%. So you can understand that taxes 
like that would drive people abroad if they could lawfully and honestly avoid 
the taxes. Well, that it is something they did. 

The first thing I ever heard, I think, about Jersey as a tax haven, concerned 
Jersey mortgages. In the 1950s, the proper territorial limits of fiscal legislation 
were better regarded that they are today. Foreign property that passed under a 
foreign law did not bear United Kingdom estate duty, even on the death of 
someone domiciled in part of the United Kingdom. The youngsters present (I 
mean anyone under 60) may believe it or not, but that was the tax law in 
England until 1962. The law governing dispositions and devolutions of 
immovables was, of course, the lex situs where the land, or whatever it was, 
was situated. So there was an obvious advantage in anyone investing in 
foreign land. The trouble was the Exchange Control Act 1947 and the regula­
tions under it. They prevented UK residents from buying foreign land, or 
rather from buying land outside the scheduled territories. And the scheduled 
territories included the Channel Islands, the Isle of Man, the Republic of 
Ireland and Gibraltar. Well, that was Jersey's great opportunity. You did not 
have to buy land. A Jersey mortgage was immovable according to Jersey law, 
and that is what counted. So, you didn't even have to buy land in Jersey. You 
could invest in a Jersey mortgage. It was immovable, by its nature it devolved 
according to Jersey law, and so it wasn't subject to UK estate duty. We use to 
be told that you could have a kind of a trust - I think the Jersey lawyers 
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present will recognise what we were really being told - you could have a kind 
of a trust, but only a kind of life tenancy and remainder sort of thing. That 
was what people did. And that, as I said, was Jersey's great opportunity. 

Subsequently, people used discretionary trusts to avoid estate duty. If you 
had a number of children and grandchildren, you settled property on discre­
tionary trusts for them, and the rule was that when one of a number of 
discretionary beneficiaries died, there wasn't any estate duty. Of course you 
had to live five years so that there wasn't any estate duty on your own death. 
You could do that - avoid estate duty using discretionary trusts - in England, 
but people had got into the habit of going to Jersey and so they did it there as 
well. 

Another opportunity arose with capital gains tax, introduced into the 
United Kingdom in its present form in 1965. Another opportunity for Jersey, 
because there has never been any capital gains tax there. By putting the trust 
in Jersey it was possible to defer the payment of capital gains tax even if the 
beneficiaries were resident in part of the United Kingdom and UK domiciled. 
UK tax on the gain was only payable when the gain was distributed to the 
beneficiaries in the United Kingdom. Though the tax was only deferred, 
deferring its payment was quite beneficial because what would have gone in 
tax was still there earning income in the settlement and maybe even further 
capital gains. Since 1991, that has become less and less desirable, because 
gains are attributed to the settlor. In a similar kind of way, though, a chil­
drens' and grandchildrens' discretionary settlement can be beneficial even 
where the settlor is domiciled in part of the United Kingdom. It can shelter 
foreign income with a similar kind of advantage, but the settlor and his wife 
have to be excluded. 

There are other advantages which I will pass by, especially for people who 
are resident but not domiciled in the United Kingdom. Jersey is still a very 
convenient place to keep their assets and their income, which is only taxable if 
it is remitted to the UK. So that is the tax background. 

[Professor MatthewsJ 
So we see that there are obviously advantages in having trusts in Jersey and 
Guernsey. But the original business was carried on as a sort of cottage 
industry. Partners in law firms and accountancy firms would do it as a side­
line to their main practices. Indeed, one or two people, a bit like the 'Sark 
Lark', would do it from their kitchens. It was very much a cottage industry. 
But, by the 19705 it was giving way to a kind of industrial revolution, and 
instead of its being done through individuals, the work of trustees was being 
done through the medium of companies which were owned not only by the 
law firms and accountancy firms, but also by the big financial institutions. 
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The banks were seeing that indeed here was big business coming over the 
horizon, and they ought to get a slice of the action. 

But there was a problem. As we have seen in this potted history, there were 
good reasons why you might want to put trusts in Jersey. But there was not 
really that kind of firm base of experience and principle on which to build the 
very large edifices of trusts, companies and other prope.rties which people 
wanted to instalL Indeed, Lord Hoffmann once wrote, in one of his happily 
memorable phrases, that: 

"Some lawyers on the island, like young Victorian clergymen, went so far as to 
have Doubts as to whether trusts existed at all, and when I was a member of the 
Jersey Court of Appeal there were occasionally rumours of impending litiga­
tion in which a root and branch attack would be made on the entire concept." 

So, as he put it in another of his phrases: 

"The States of Jersey therefore decided that, if there waS any possibility that 
trusts did not exist, they would have to be invented:' 

Therefore, they legislated the Trusts (Jersey) Law 1984. Now that law was a 
revelation. Trust laws up until that point in the common law world had 
largely been based on what I would call the English model (I leave the United 
States out of account for this purpose). They tended to be all of a piece. You 
could see the same statutory provisions recurring, with the same drafting, in 
every commonwealth jurisdiction, that you found in the English trust legisla­
tion going back into the 19th century. But this was not that. There were some 
points at which it had plainly borrowed from UK statute, but for the most 
part it was a novel conception, and a brilliant one at that. So much so, of 
course, that it has been mercilessly ripped off by other offshore jurisdictions 
ever since, beginning with a certain other Channel Island which I will fore­
bear to mention. 

Now, the point about this was that it actually made a sea change, because it 
enabled the Jersey (and then the Guernsey) trust lawyers see the trust as a 
firmly founded product rather than simply a legal service. It was something 
that you could go out and sell. And you could tell those doubting American 
lawyers "Here we are, here is the basis for our law, it is dearly enforceable and 
what is more we will be nice and enforce foreign trusts too". 

So we have this sea change, this watershed in 1984. The Jersey law has been 
amended a few times since. There was nothing root and branch, nothing 
spectacular, in the first and second reforms.ls The third reform in 199616 was 
rather different, because it introduced the non-charitable purpose trust, 

1; Trusts (Amendment) (Jersey) Law 1989; Trusts (Amendment No 2) (Jersey) Law 1991. 
'6 Trusts (Amendment No 3) (Jersey) Law; see Matthews (1997) 1 JL Review 6. 
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which up until then had not been permitted under Jersey law. Indeed, Jersey 
law on that point was even stricter than English law, which at least allowed 
those anomalous cases in which, as Lord Justice Harman once put it, 'Homer 
had nodded'. 17 But what began to be seen as a result of the 1984 Law was that 
the trust could be used in a number of commercial situations. It could be sold 
as a product to help others to avoid unwelcome rules in their own legal 
systems, like forced heirship rules. In some cases it could be used to sen 
commercial trusts. Now that meant that the clientele for the trusts ceased to 
be wholly drawn from the United Kingdom. The Channel Island lawyers were 
no longer looking mainly to that country. Indeed, they had no choice, 
because, as John has pointed out, the tax rules were becoming tighter and 
tighter, and the advantages for a UK resident going to the Channel Islands 
were becoming more and more slender. So the clientele had to become more 
and more international. The Channel Island lawyers had to go round the 
world to sell the Channel Islands trust to them. They got a lot of clients in 
from many places, it has to be said, because of the uncertainties locally as to 
what might happen in their own systems in the future. These included such 
places as South Africa, the Middle East and the Far East, Hong Kong and so 
on where there was some doubt as to what might eventuate in the future. If 
you like, the original idea of the UK residents sending their money for tax 
reasons to the Channel Islands was a kind of money tourism. The situation 
now, with the more international clientele worried about how stable were 
their own societies, was a bit more like money evacuation, making sure that 
the money was wen out of harm's way, so to speak. 

The last point I want to mention, before I sit down again. is the licensing of 
trustees. This is a much more recent phenomenon, and one which is in 
response very much to outside pressures. Partly they were political pressures 
from the United Kingdom government,18 saying you have got to get your 
house in order, everything has got to be squeaky clean in order to prevent it 
being said that you are being used to hide drug money. It is noticeable in this 
area that the Channel Islands are of course way ahead of England and Wales, 
where you can be a professional trustee of a private trust without any licence 
whatever. There we are. Also, of course, there were pressures from the market, 
because it meant that Jersey and Guernsey, which always set out their stalls at 
the top end of the market, could say that they were still leading the pack by 
saying that they looked after their trustees. The danger with that, of course, is 
that, when things go wrong, they blame the licensing authority. It is a bit like 
suing the garage that did your MOT trust after you have an accident. 

'
7 See Re Endacott [1960 J Ch 32. 

la See e.g. the Review of Financial Regulation in the Crown Dependencies, Cm 4109 (the "Edwards 
Report"). 
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[John Mowbray QC] 
For a generation the courts of the Channel Islands have been at the cutting 
edge of the development of the law of trusts, pre-eminent before even the 
English courts with cases about pension funds, though English decisions on 
constructive trusts arising out of commercial fraud are an exception. The 
courts of Jersey are leaders in the field of private trusts. It i,s very important to 
settlors, and to people advising settlors, to know that if something goes 
wrong with a settlement put into an off-shore jurisdiction there will be a 
good court to deal with it. There are good courts in Jersey. The Court of 
Appeal has been and still is peopled by very distinguished judges. The exis­
tence of good courts is something important for anyone advising a settlor 
where to put his trust. It is important there is a court of appeal like that, and 
of course what you really need is a very good first instance court, which again 
there is. 

Let me just give one example of the doings of the Royal Court. I suppose 
the most famous and infamous creation of the Royal Court was the notion of 
a sham trust in the Rahman case. There had been sham HP agreements, and 
there had been sham leases before that, but there had not been any sham 
trusts until the Rahman case. 19 The Jersey trust was attacked by the settlor's 
son who claimed his share of the settlor's property as his father's heir under 
Sharia law. He said the trust property still really belonged to the settlor, was 
still in the settlor's estate because the trust had been a total sham. The courts 
decided the case primarily on the Jersey doctrine of donner et retenir ne vaut, 
since abolished. You cannot give and retain at the same time, or as a Canadian 
judge told me once, <You can't suck and blow at the same time'. It was decided 
also on the ground that the trust was a total sham. The evidence that the 
trustee had acted merely as a custodian on the instructions of the settlor was 
very strong. In an English case, Midland Bank v Wyatt,2o the reasoning in the 
case was applied. It was not cited to the English court, I think that was from 
the fear of putting the English judge off. In R v AlleriH a similar finding by a 
jury was approved by the Court of Appeal. But then, in a development in the 
Bahamas, the Court of Appeal of the Bahamas went too far. It was in Private 
Trustee Corporation v Grupo Torras SA.22 Sheikh Fahad, the defendant, did 
not deny that he had defrauded a Spanish company that belonged to the 
Kuwaiti Investment Office, the plaintiff, of millions of dollars. He opposed a 
Mareva injunction freezing the assets of a Bahamian trust of which he was 
the settlor, but only a discretionary beneficiary. The Mareva injunction was 

19 1991 JLR 103. 
20 11995]1 FLR696. 
21 [20001 QB 744, [200211 AC509. 
22 I OFLR 443. 
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made; Private Trustee Company was the trustee. It appealed, and that is why 
it is shown as the appellant in the report. The Spanish company did not claim 
any proprietary interest in the trust fund. Sheikh Fahad was only a discre­
tionary beneficiary. The court did not say that the trust was a sham, but the 
President of the Court of Appeal said this: 

"If it be established that the Bluebird Trust was a vehicle over which Sheikh 
Fahad exercised substantial or effective control the court would pierce the 
corporate structure of the trustee and regard Sheikh Fahad as beneficial owner 
of the assets of the trust applying principles recognised in English authorities of 
piercing the corporate veil of companies." 

Taking the lead again, thank Heaven, the Royal Court has brought those 
inflated ideas back to earth. That was in a decision that has already been 
praised this morning from inside the Jersey judicial system, Re Esteem Trust.23 

That was another case about Sheikh Fahad, and a Jersey trust this time. The 
court explained away the Bahamian decision as merely about a precautionary 
Mareva injunction. It distinguished the cases where the veil of companies 
used for fraudulent purposes had been pierced, and said that either a trust is a 
sham or it is valid. If it is valid, and is used for fraudulent purposes, in ways 
that are a breach of trust, well that is a breach of trust. You cannot pierce the 
veil of a trust in the same way as you can pierce the veil of a company, which is 
the owner of the property. As I say, with the greatest of respect and admira­
tion, that is the true doctrine and there is great sense in that decision and 
especially perhaps in the concluding remarks of the court, which everyone 
interested in trusts ought to read. 

Finally, a few concluding remarks of my own, about regulatory concerns 
and the EU, the FAFT, the OECD and the rest of the alphabet. The situation is 
in flux, with the exception of the ED. Jersey is not a member, but has agreed to 
deal with something that the EU objected to. Ordinary companies in Jersey 
pay income tax on their profits, but if the shareholders are all foreigners the 
company is "exempt': You can see why that was considered unfair to EU 
countries where the company might have been formed. Jersey will be dealing 
with this. The discrimination in favour of foreigners will be abolished by 
reducing the tax on all corporate profits to nil- a happy solution in itself, 
through no doubt other taxes may need to be increased. 

Subject to everyone else doing the same, Jersey is also prepared to require 
paying agents to deduct withholding tax from interest paid to individuals in 
the EU unless they agree to their home governments being told about the 
payments. The rate of withholding tax wiU be 1 S% to start with, increasing to 

23 2003 JLR 18B. 
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35%. This will not apply to dividends, or to payments to corporations. It is 
not yet clear whether the 'level playing field' has been established that will 
allow this regime to be brought into force. Likewise, there may be beneficial 
agreements with countries outside the EU but only if everyone falls into line. 
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Lord Hoffmann PC (Chairman) 

LORD HOFFMANN: Thank you very much for an extremely interesting and 
practical account of the matter, and I am sure people will have something 
to say. Who wants to be the first? 

RICHARD SOUTHWELL QC: Going back to the position in relation to contract 
law, I would suggest that the notion of pursuit of certainty is like a cloud 
pursuing a shadow. The reality is that commercial people from abroad 
come to England because of the quality of the lawyers but even more of the 
courts. That is why they come, and anybody who thinks that English 
commercial law is certain should go and study the shipping cases that 
every year pass their way up to the House of Lords and see the extent of the 
uncertainties that arise. If you want certainty, you are very often much 
better going to a country which has a code. But, in the end, people will 
come to you because of the quality of the lawyers and the judges; and I just 
want to add to that that I think the quality of the lawyers in Jersey and in 
Guernsey is very high. Thank you. 

LORD HOFFMANN: Well, some bits of the law have to be more certain than 
others and the point, for example, which Alison Ozanne was complaining 
about was of such immense practical importance that it took half a 
century for it to come back to the Court of Appeal for decision again. Next? 

GORDON DAWES: That is not entirely fair. I picked up my Times today and 
saw the case of Fytche v Wincanton Logistics plc- one of yours, I think, my 
Lord - and I see that there is a question about a hole in a boot and five 
judgments, 1:\'10 of them dissenting, about the effect of a hole in a boot in 
the context of health and safety at work law. Now, if you have that lack of 
certainty as to the consequence of a hole in a boot, what sort of guidance 
can one obtain from such common law? 

LORD HOFFMANN: Yes, yes. Who else? Yes? 

MICHAEL BIRT: Can I add, in relation to the debate between Alan Binnington 
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and John Kelleher about the direction of Jersey contract law and without 
going too far into this in case one ever has to decide it, but is there not an 
argument that our law has, to the extent that it is uncertain, been uncertain 
for the last 30 years and yet this does not appear to have put off people 
investing in Jersey and setting up banks and generally doing all the finan­
cial transactions that they wish to; in other words, to take up Alan 
Binnington's point, is the lack of certainty, such as there is, in fact a 
problem? 

LORD HOFFMANN: Can I just add to that, because I wanted to ask a sort of 
practical question of the members of the audience and indeed the panel, 
and that is, as a matter of practice, if people have a serious international 
contract in Jersey, do they put in an English choice of law clause and, in 
that case, does one not have in fact a two tier system under which, if it is a 
contract in the finance industry, then it is governed by English law anyway, 
but if it is a contract with your plumber, well then you have got to make the 
best of Jersey law? Is that right? People are nodding. 

JOHN KELLEHER: From my own experience dealing with our corporate 
lawyers, we don't very often have contracts which have Jersey law as their 
proper law in terms of what they are doing. 

LORD HOFFMANN: Yes. 

JOHN KELLEHER: SO it is the smaller cases that tend to come up, you know, 
landlord and tenant disputes, or car hire. 

LORD HOFFMANN: That is a very important point, is it not, because that may 
be the answer to the question you have just asked as to why in practice it 
does not cause any trouble to the finance industry. They just use choice of 
law clauses. Yes? 

HOWARD PAGE QC: Having sat occasionally in the Royal Court in Jersey on 
some of these relatively rare contract cases, I have been quite conscious of 
the need not to impose English law on the practitioners or on the clients 
and have made a point on a number of occasions of asking what the rele­
vant principles of Jersey customary law are only to be told, almost invari­
ably, that either I don't need to bother with those or it is much more 
conveniently and easily dealt with by the English authorities which are 
already before the court in voluminous form. In those circumstances, it is 
quite difficult for a court itself to decline to look at that and to insist on 
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being instructed in the principles of the Jersey customary law, which 
nobody is particularly keen, it would seem, to give you. That seems to me 
to be just one piece in the jigsaw which may be significant. 

It really comes to this. It does seem to be that the way in which the law 
will develop in Jersey will in practice be very strongly driven by the practi­
tioners and, if it is not only in the courts that the court~ adhere to English 
court cases, but also I suspect the advice which is being given to the clients 
as to their prospects of success, then that in itself is quite a forceful moun­
tain really which I suspect is not going to be displaced too easily, at least in 
the absence of some fairly swift codification of what the alternative princi­
ples are to be. 

LORD HOFFMANN: Yes. This has been hinted at several times already this 
morning, that cases depend very much upon the advocates who argue 
them. My own experience was that there were two kinds of advocates in the 
courts: there were those who handed you a folio volume of Terrien from 
which bits ofleather came off on to your suit and said "That is the law" and 
there were the other lot, who said "My friend and I are agreed that on this 
point Jersey law is the same as English law" and you carried on from there. 

JOHN KELLEHER: Mr Chairman, can I just say something on that, on which I 
think I can be less polite than Mr Page? I think what you are saying is that, 
certainly from the 1970s, there was a measure of intellectual laziness by 
Jersey counsel, and you see that reflected in some of the decisions of the 
judges. But I think there has been a sea change in the nineties if you look at 
the case law, and that can only improve, because in the last few years candi­
dates who wish to take the Jersey advocate's exams now have to do a paper 
which includes Jersey contract law. So they are required to look at our case 
law now and they are required to know some of the basic principles of the 
French ius commune. I think the problem is not so much that our law is 
uncertain. I think that the actual issue is whether our law is ascertainable if 
you can be bothered to look in the right place. 

LORD HOFFMANN: Yes? 

TIMOTHY HANSON: My name is Timothy Hanson. Can I just pick up on the 
point the Deputy Bailiff made, which was that he seemed to accept that 
there was uncertainty in contract law in the Channel Islands and that 
seems to be acknowledged by all the speakers. But it is not just big business 
that has to be considered, because contract law, after all, applies to every 
individual when they go and buy their pint of milk, for instance. One has 
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to consider how the lack of certainty affects the average person and how 
difficult it can be for the average person to find out what the law is on any 
given subject. One has to have regard not only to business but to the 
general life experiences of people in the Islands. For that reason, if for no 
other, I would have respectfully suggested that we urgently do need some 
kind of certainty in the law. Personally it doesn't bother me which partic­
ular direction we go for, so long as we have certainty so that the law is 
effective in practice. 

LORD HOPFMANN: Thank you. Yes? 

DAVlD LE QUESNE: The proposition that the importation of English law into 
Jersey contract law would provide twin benefits of certainty and avail· 
ability is very convincing. I have not ever heard a convincing argument the 
other way and, with great respect to John Kelleher, I don't think I heard a 
convincing argument today. There seemed to be threats that if in fact one 
goes for English law rather than Jersey law one is going to be throwing 
babies out with bath water and terrible things will happen, but I have never 
actually heard a description of what is the baby that would be thrown out if 
we go down the English law route. I have never heard a precise description 
of what will be the damage or the risk to Jersey or to Jersey law if in fact we 
go down the English law route. I think that we should have a fairly precise 
description of the argument the other way rather than these vague warn­
ings of doom and gloom in order to make a rational decision. 

LORD HOFFMANN: Does anyone want to comment? 

ALl$ON OZANNE: Sorry. I would just like to respond. 

LORD HOFFMANN: Yes, I thought you might. 

ALl SON OZANNE: If in Guernsey we just become English lawyers dealing with 
English law to English judges, we become Hampshire; we lose our identity; 
we lose our specialness; we lose our reason to be different. We make 
ourselves a target for politicians at Westminster to say "Well, what the heck 
is all this about? Why have you got a different system? Your laws are exactly 
the same. Your judges are exactly the same. Why have you got a different 
status constitutionally? Why don't you just have an MP, send him to 
Westminster and let's forget all this nonsense about your differentness." So 
that is very, very worrying for me. 

Also, we had our own rencontre a few weeks ago in Guernsey when we 
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had a very interesting talk about the fact that, as an Island, we actually 
identify ourselves by our laws. We don't have our particularly strong artists 
or writers. Culturally we don't have a very strong identity. You ask the 
Guernseyman on the street what is it to be a Guernseyman and he will say 
"Well, we have got Norman customary laws and our advocates go to Ca en". 
It is that part of our own identity, of the way that we idel1tify ourselves that 
makes ourselves who we are as a community. As a lawyer, I regard myself as 
a custodian of the law for the future, not as something that is here for my 
convenience because it happens to be easier to read Chitty than the Code 
Civil. So that is my answer. 

LORD HOI'FMANN: Well spoken. 

JOHN KELLEHER: Can I also say something on that, Mr Chairman, because I 
think David raises a very good point, but I think it is asked the wrong way. 
Why should we assume at all that we should go towards English law? I see 
that as a sort of cultural imperialism, which starts in Jersey in the nine­
teenth century and is moved onwards, that it is assumed that it is superior 
to what our own is or to what French law is. Why should we have English 
law? We are only saying that because most of us have been trained in 
England as lawyers and we all speak English. I think you have got to start 
with different base points. We are Jersey. What is our starting point? Our 
starting point is that we draw our law from the customary law of 
Normandy and our contract law comes via there. So why are we consid­
ering English law at all? 

MALCOLM SINEL: One of the reasons that we do that is that, save for one 
exception, today we all speak English and the most significant minority 
language in Jersey is Portuguese. If you ask the man in the street in Jersey 
what makes us different from Hampshire, well, for 10% of them you will 
get the answer in Portuguese. 

LORD HO!'FMANN: Yes. 

SENATOR PHILlP OZOUF: I am afraid I am not a lawyer, but I have to disagree 
respectfully with the view from Advocate Ozanne. I think there is a lot 
more to being Jersey than just identifying a root in French customary law. I 
personally think, as a member of the legislature, that it is absolutely impor­
tant for there to be certainty in commercial transactions, both at a high 
level and a low level and I am very interested in developing the concept or I 
would perhaps like to venture the suggestion that maybe we should be 
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adopting a Channel Island approach that there should be some sort of 
codification, there should be certainty. 

LORD HOFFMANN: Thank you. 

PATRICK HODGE QC: I do not wish to take a stance on the issue of blood and 
belonging as an outsider from one of these islands, but I would say this. If 
you are looking for commercial certainty you cannot treat contract as a 
unique, self-contained subject, because transactions and contracts give rise 
to property results and the issue of the law of property is not just about 
Morgan Stanley's cottage, it is about security over movables. It is about 
security over all sorts of financial instruments. The Channel Islands do not 
have the English system of equity. Property does not pass equitably on a 
contract. If you are to adopt one system or another, someone will have to 
consider the impact of a particular contract code on your property law and 
how a contract moves into a transfer of property. What the answer is I do 
not know, but I do think you have to consider at some stage what the rela­
tionship between your contract code and your property law is going to be. 
Thank you. 

LORD HOFFMANN: Yes. 

SIR DE VIC CAREY: Following on from what Patrick has said, when I came to 
advise the Advisory and Finance Committee on the introduction of the 
Trusts Law, one of the things I identified was that it was quite dangerous to 
bring in a statutory control over real property in Guernsey and as this law 
was being brought in purely to facilitate offshore discretionary trusts and 
the like, no one demurred at the idea that we excluded Guernsey real prop­
erty from the provisions of that law and there has been no problem on that 
ever since. If you want to put a property into a Guernsey trust, you put it 
into a Guernsey company first of all. It is then personalty and can be held 
by the trust, but real property cannot be directly held. We have always had 
these chapels, as was identified earlier on, as one of the early forms of fidei­
commis in Guernsey in the nineteenth century. 

MALE SPEAKER: Can I just add to that, what I think is the normal donation in 
alms which you will find in the modern Coutume. We see charitable dona­
tion also created in the biens de la court [sicl in 1588. We have to distin­
guish between traditional charitable trusts and ... (indistinct) ... 

SIR DE VIe CAREY: Yes. The biens de la court [sic] could be altered under the 
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provisions of the Trusts Law. Any poor advocate is always reminded that in 
Guernsey they can always come and make a claim on the biens de la court 
administered by the Royal Court. 

ALISON OZANNE: I am sorry, Sir, and I hate to disagree with you, but, taking 
my life in my hands, there was actually a huge degate amongst the 
Guernsey Bar as to whether real property can go into trust or not and 
clients are always asking for advice and we find it very difficult to give an 
answer. You have a clear idea, Sir. I do not think it has been litigated and I 
think it will be. 

SIR DE VIC CAREY: No further comment. 

LORD HOFFMANN: Perhaps on that note we ought to go to lunch. Thank you 
very much to the speakers. [Applause] 
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OF KING JOHN 
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Qur schedule is a tight one, and so without more ado I intend to plunge into 
the Constitutions of King John. They survive in a succinct form in a return to 
a royal writ of September 11th 1248 addressed to Drew de Barentin, Warden 
of the Islands of Jersey and Guernsey, enquiring about the customs of the 
Islands and laws laid down by King John. The return is C145/22 in the 
National Archives at Kew; it is in a poor state much blackened by applications 
of gall. I have dealt with the palaeography and diplomatic genesis of the 
document elsewhere, in the Joan Stevens Memorial lecture 2004, where they 
are accompanied by photographs, and I shall not trouble you further with 
these matters. Sufficient to say that we are dealing W1th an official document, 
the product of the Bailiff's office, providing us with the first known surviving 
example of a Channel Islands' official hand. 

Our document begins with the customs of Guernsey, which make up most 
of the whole. Then a space, and then the title - Constitutiones et provisiones 
constitute per dominum Johannem regem postquam Normannia alienate foit. It 
is usually assumed that the title applies to the whole of the rest of the docu­
ment, but that is not so. At the end of the fifth line it changes gear - Insuper 
constitutum fuit - 'later it was laid down' and goes on to deal with a levy on 
foreign ships. This too belongs to John's reign for it ends by stating that after 
the King's death the levy was reduced at the request of Philip d' Aubigny who 
was warden from 1217 to 1221. Nevertheless the addition is distinct from the 
constitutions proper. The rest of the document concerns levies of various 
kinds, and regulations of the Islands' most important export, fish, especially 
eels. It is these last sections which were subject to amendment on into the 
fourteenth century and later. So for the original constitutions of King John 
we must confine our attention to the first five lines, approximately a quarter 
of the whole document as it survived in the middle of the thirteenth century. 

Before turning to the content, two preliminary questions: What were 
Constitutions? The term is rare in the Anglo-French world; it is more appro­
priate to Imperial decrees or papal mandates. In fact there is only one obvious 
precedent - the Constitutions of Clarendon of 1164 in which Henry II 
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attempted to regulate his relationship with the church in England. We have all 
been brought up on the Constitutions of Clarendon. But in fact the label is 
false; they were originally a 'record' or 'recognition' made in the presence of 
King Henry of the 'customs, liberties and dignities' enjoyed by his ancestors. 
'Constitutions' stems from a marginal entry in the earliest manuscript 
version written in 1176, made by a clerk seeking to tar them with the brush of 
authoritarian novelty. The comparison is fitting; our 'Constitutions' were 
made without formal consultation; they were imposed; and 'constitutions' 
constituted something. They provide us with an early, if not the first example 
of the special relationship between Crown and Channel Islands. 

The second question concerns King John. Was he up to it? My answer is a 
firm 'yes'. Under King Richard the Lionheart (1189-99) John had been Lord 
of the Islands as well as count of Mortain. How much experience he gained 
on the spot is open to speculation. What is not a matter of speculation is his 
training as a boy. He spent the first five years of his life at the great Angevin 
monastery of Fontevrault; then, as was customary, responsibility passed from 
mother to father, a move accelerated by Eleanor of Aquitaine's decision to 
support the rebellion of her sons. King Henry decided to place young John in 
the hands of Ranulf Glanvill. So at a critical stage in his life John and Ranulf 
travelled the length and breadth of the country together, John riding his first 
pony, then advancing rapidly to a palfrey. What an education! Henry had 
chosen well. And in 1203 this mattered. In the spring of 1204 Normandy 
was overrun by King Philip of France. The old Norman Exchequer at Caen 
ceased to function; a devoted clerk took the last of the Exchequer records 
across to Portsmouth. Now the Exchequer had been not only the centre of 
account but also the issuing office of all the .. vrits originating civil litigation. I 
don't imagine that the people of the Channel Islands suffered much from the 
cessation of account, but the failure of the issuing office was a different 
matter. The tap of Justice had been turned off, and if it was not turned on 
again, litigants would turn elsewhere, to the feudal courts of lay and ecclesias­
ticallords (and the bishop of Coutances showed himself ready enough to 
respond), to the royal court of France, or perhaps merely to self-help. It was 
this crisis which the Constitutions of King John were designed to meet. 

They contained three main provisions. First, there were to be twelve coro­
ners (coronatores) sworn to keep the pleas and rights of the Crown. Second, 
the Bailiff, in view'of the coroners, was empowered to deal with the petty 
assizes (to use our modern term) 'without writ'. Finally the ports of the 
islands were to be well guarded and custodes appointed to prevent damage to 
the royal interest. 

The third may be discarded as irrelevant to our present purpose. It is suffi­
cient to note that it amounted to a transfer to the Islands of the customs 
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system which John developed for the English ports in the course of 1203-4, 
which was announced in a writ of June 4th, 1204 and for which accounts 
were presented in the Pipe Roll of that year. The additions to Constitutions 
show that in the Islands it was amended and adjusted to circumstances in the 
years following 1204. These constitute the malleable element in the tradition 
of the Constitutions. The first two are a different matter, for they left a 
permanent mark on the development of the Islands. . 

Coroners were introduced almost casually into the government of England 
in the judicial eyre of 1195 - three knights and a clerk in every county to keep 
the pleas of the Crown. With somewhat restricted duties they survive to the 
present day, concerning themselves chiefly with unexplained deaths and 
treasure trove; in such cases they remain formidable. In Jersey the office 
developed along different lines. From the start they were associated with the 
Bailiff in judging the petty assizes. They were not themselves judges, but what 
the Bailiff decided had to be done in their sight. The nearest analogy I can 
think of is provided by courts martial as they were at the end of the Second 
World War: the court was made up of two serving officers and a representa­
tive of the Judge Advocate General. What the JAG said determined a case, but 
he acted in the view of the two serving officers. So it was, or must have been, 
with the coronatores jurati of the Constitutions. They were at once a support 
and control of the Bailiff. He might act without them, but, ifhe did, he might 
well find that he would have to justify his actions before the King's justices of 
assize. In the main, we may suppose that they worked together. It is a great 
mistake to recreate history from the record of iniquity. 

The coronatores present some minor problems. The Constitutions state the 
number as twelve, which coincides with the number of the Jersey parishes. I 
doubt whether this means anything other than the use of a Jersey version as a 
source of the return. The office of Jurat, as it became, was not restricted to a 
particular parish; he was a choice of the whole Island, or rather he was nomi­
nated for the whole Island. And in using the term Jurat I have advanced by 
more than a century. The coronatores of our document did not yet enjoy that 
status; in reinforcing the Bailiff they nevertheless played an important, 
indeed an essential, role. 

That role was to support the Bailiff in his new extended jurisdiction. We 
cannot estimate the number of actions of novel disseisin and mort d'ancestor 
which came his way. Cases of dower were probably more plentiful, cases of 
pledged fees more plentiful still, and widows' pleas for the restitution of alien­
ations from their property by their husbands perhaps most frequent of all. A 
wide variety of civil actions had been placed in the Bailiff's hands, indeed 
probably a high proportion of all actions involving property and family. His 
powers were further extended in 1219 with the inclusion of land of less than 
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half a knight's fee in the procedure without writ. The effect was to create an 
independent court, a royal court still, but one peculiar to the Islands. 

There can be little doubt that in instituting these arrangements King John 
was simply moved by common sense. For islanders to seek a writ in Caen was 
perhaps a little inconvenient. To be required to seek one in Westminster would 
have been an awesome burden, one so heavy and impractical as to undermine 
all sensible procedure. So his answer was to abandon the writ altogether. 

Administratively it was a sensible move. Politically it was a very clever one 
for the new system provided a service to the men of Jersey which the French 
were unlikely to match. It attached them to the old Angevin regime. But only 
in certain respects. Once the Angevin writ was abandoned, the law which 
went with it was weakened. Lawyers and litigants looked around for the roots 
of their laws and customs, and quickly settled for the customs of Normandy 
and soon for the great text of those laws and customs, the Grand Coutumier. 
So Jersey ended with a Royal Court, the Bailiff's court, administering 
customary law, Norman law, and so, in many ways, it has remained. 

POSTSCRIPT 

I have consistently referred to the senior officer of the Crown in Jersey as the 
Bailiff. In fact 'warden' would be more appropriate for the early thirteenth 
century. But the terms were interchangeable; in 1247-8 Drew de Barentin 
himself was addressed as bailiff then as warden. I chose bailiff, unless warden 
was specified, because he became the resident officer of the Crown, as against 
the warden who usually had interests elsewhere. The matter is fully discussed 
in Jersey 1204. 

I have concentrated on Jersey with little mention of Guernsey. This is what 
I was invited to do; and in any case, what I have said about the one applies 
with little change of detail to the other. But Guernsey may look neglected and 
in this circumstance it is a special pleasure to put on record my thanks for the 
gift by the Guernsey Bar, made after my lecture, of their new edition of John 
Le Patourel's The Medieval Administration of the Channel Islands 1199-1399. 

In informal discussion following my lecture it was suggested that an earlier 
version of the constitutions was linked to the return of the customs of 
Guernsey printed by Sir Havilland de Sausmarez, Extentes of Guernsey of 1248 
and 1331 and other documents relating ancient usages and customs in that 
Island (1934). This derives in turn from the submission of Colonel Thomas 
de Havilland, Jurat of the Royal Court of Guernsey, to Commissioners 
enquiring into the state of the Criminal Law in the Channel Islands in 1846. 
But he too relied on our present document. There was no other. 

124 



THE DEVELOPMENT OF CONSTITUTIONAL 
AUTONOMY DURING THE 

NINETEENTH CENTURY 

J GLeQuesne 

In the middle of the 19th century there was a constitutional crisis in Jersey. It 
arose from three causes. First, there were conspicuous, even scandalous, 
defects of the Jersey legal system. Secondly, there were people who were deter­
mined to remedy those defects. They included the Home Office and certain 
politicians in England, and in Jersey, and a body of reformers, many of them, 
but by no means all, English residents, led and incited at every stage by 
Abraham Jones Le Cras. Thirdly, there were the Royal Court and the States, 
determined not to submit to any dictation from England but, I am afraid, 
equally determined to make no change themselves unless it was forced on 
them. 

I have described elsewhere I the course of the struggle between 1846 and 
1866, so I will only summarise that here. The principal objects of the 
reformers were these: 

(a) the replacement of the Jurats in the Royal Court by permanent 
professional judges; 

(b) the establishment of a Police Court; 
(c) the establishment of a Petty Debts Court; 
(d) the establishment of a paid police force in St. Helier; 
(e) the reform of the archaic procedure of the Royal Court for criminal 

trials. 

The first report of the Royal Commissioners, delivered in July, 18472, 

recommended action on all these points except (c). (Those Commissioners 
were charged only with enquiring into the criminal law and tribunals 
executing it.) After four and a half years of argument and procrastination the 
States had taken no action on any of these points. In February, 1852 three 
Orders in Council were made, establishing respectively a Police Court, a Petty 

, Jersey and Wllitehall in the mid-nineteenth century, Jersey, Societe Jersiaise,1992, 
, First Report of the Commissioners appointed tQ inquire into the State of the Criminal Law in the Channel 

Islands: 1847, 
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Debts Court and a police force for the town. The Royal Court refused to 
register these Orders, and the States presented a petition to Her Majesty in 
Council claiming that they were an infringement of their rights and privi­
leges, and that the Crown had no right of legislation in Jersey without the 
assent of the States. This petition was referred to the Committee for the 
affairs of Guernsey and Jersey. After hearing argument for and against the 
validity of the Orders in Council, the Committee reported on the 3rd 

December, 1853 that: 

"although [the Orders in Council] appear to their Lordships in their main 
provisions well calculated to improve the administration of justice in Jersey, 
yet, as serious doubts exist whether the establishment of such provisions by 
your Majesty's prerogative without the assent of the States of Jersey is consistent 
with the constitutional rights of the Island, ... " 

the Orders should be revoked.3 

While awaiting the hearing of their petition against the Orders in Council, 
the States had evidently resolved that discretion was the better part of valour. 
In August, 1852 they passed six Acts which, among other objects, established 
a Police Court, a Petty Debts Court and a town police force, but omitted some 
of the features most obnoxious to the States of the provisions on those points 
of the Orders in Council. These Acts were considered at the same hearing as 
the Orders. The Committee reported that the Acts, although leaving some­
thing to be desired, might be given the Royal assent.4 

Three of the principal objects of the reforms were thus achieved to a 
substantial extent (and the differences on these points between the Acts and 
the Orders were greatly reduced by subsequent legislation of the States). 
Criminal procedure was at last reformed, after years of argument and delay, 
by the Loi reglant la procedure criminelle in 1864. There remained the ques­
tion of the constitution of the Royal Court. 

The Home Secretary was pressed by Members of Parliament to do some­
thing about this. In 1859 a second Royal Commission was appointed, this 
time to inquire into the civil, municipal and ecdesiasticallaws of Jersey. It 
reported the next year.5 Among its recommendations was a repetition of that 
of the former Commissioners, that in the Royal Court the Jurats should be 
replaced by three pe,rmanent professional judges. The States were adamant in 
refusing to adopt this. In 1861, a private Member introduced a bill into 
Parliament to change the composition of the Royal Court. This bill came up 

3 I Moo. PC 185, 262; 8 St. Tr. (N.S.)285, 313. 
4 Ibid 
, Report of the Commissioners appointed to inquire into the Civil, Municipal and Ecclesiastical Laws of the 

Island of Jersey, 1860. 
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for second reading on the 26th June.6 The Home Secretary asserted the power 
of Parliament to legislate for the Channel Islands (which was challenged only 
by one speaker in the debate), but suggested that there had not at that point 
been delay in implementing the Commission's report long enough to justify 
action by Parliament. The bill was withdrawn. An identical bill was intro­
duced in 1864, and received a second reading, to which the Home Secretary 
said he did not object? Discussion went on between the Government and the 
States, and when the bill came up for third reading, the Home Secretary again 
urged delay; but he added that, if the reforms where not put into effect before 
the next Session of Parliament, the Government would not then offer any 
opposition to a similar bill.s Upon this the bill was ultimately withdrawn.9 

Faced with this threat, the States resolved to hold a plebiscite. Every ratepayer 
was asked whether he was in favour of substituting 'paid judges' for the Jurats 
in the Royal Court. The plebiscite was held on the 2nd January, 1865. 180 
voted in favour of paid judges, 2298 against. No more was heard of reform of 
the Court by Parliament. 

So ended 20 years of agitation. A number oflocal issues had been settled, 
and a number of steps forward taken in the development of the Jersey legal 
system. On the other hand, the great question of constitutional principle had 
not been settled. This was the question of the legislative authority of the 
Crown over Jersey. It was claimed in the United Kingdom that the Crown had 
power to legislate for Jersey by Order in Council, not only with the concur­
rence of the States (which was common practice and unobjectionable), but 
also, if necessary, without their concurrence and against their will. The deci­
sion of the Privy Council in 1853 had expressed 'serious doubts' about this. I 
shall try this afternoon to follow the story of this claim after 1853 up to the 
end of the century. 

Those in Whitehall had not accepted the judgement of 1853 as putting an 
end to the claim to legislate for Jersey by Order in Council. As events were to 
show, they remained ready, if occasion demanded, to assert the claim again 
and act on it and to try to persuade the Privy Council that the doubts 
expressed in 1853 were unfounded. An unsigned minute written in 1892 on a 
Home Office file concerning the Prison Board case reads: 

"It might be a good thing for the Crown to abandon any claim to legislate for 
the Island without the assent of the representative Assembly, but a very bad 
thing to do so as long as the constitution of the States remain as it is. It might 

6 Hansard, 26 th June, 1861, col. 1624. 
7 Han,ard, 6th April, 1864, col. 126. 
8 Hansard, 22"d June, 1864, col. 126. 
• Hansard, 13,h July, 1864, col. 1434. 
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lead to the concentration of authority in the hands of an oligarchy of a some­
what mediaeval type."lO 

The leaders of the States were well aware of the attitude in Whitehall to the 
decision of 1853. Consequently they regarded with constant suspicion 
actions of the British authorities towards them, and were always ready to 
discern in those actions a preparation or an attempt to assert again the 
alleged right to legislate by Order in Council without the consent of the 
States. 

In these circumstances renewal of the constitutional dispute was very likely. 
It was made yet more likely by a personal conflict. On the death of Sir Robert 
Marett in 1884, George Clement Bertram, then Attorney General, became 
Bailiff. (He became Sir George in 1885). His place as Attorney General was 
taken by the Solicitor General, William Henry Venables Vernon. Lord 
Coutanche said that Bertram and Vernon 'seldom agreed: 11 This was a consid­
erable understatement. On the 1st January, 1895, the Permanent Under­
Secretary of the Home Office, Sir Godfrey Lushington, wrote this minute: 

"The truth is that the Bailiff and the Attorney General are and have for a long 
time been at war with each other. The Bailiff pushes the claims of Island against 
the Mother Country and his own authority as that of the Principal Magistrate 
of the Island. The Attorney General upholds the rights of the Crown and 
Crown Officers. These opposite views or tendencies would alone have 
produced personal antagonism, but there are causes of personal feud besides 
e.g. the Bailiff sentenced the Attorney General's father-in-law to penal servitude 
and the trial was open to grave criticism. Both are able men. It seems to me that 
the Bailiff is arbitrary and vindictive, the Attorney General is thoroughly embit­
tered and ready to make mischief. It might promote peace if the Attorney 
General could be removed by being offered some appointment in England -
but on the other hand such removal would leave the Bailiff in sole possession, 
and what is objectionable in the insular mode of administering justice would 
become more confirmed than ever:'12 

This may appear to be a balanced judgment, but in earlier years 
Lushington had made his own contribution to the bitterness of the conflict 
by strong partisanship ofVernon. He suggested at one point that Bertram 
had 'richly deserved to be superseded'. 13 

The Home Office fIles are full of evidence that the personal rancour 
between Bertram and Vernon dominated their official relations. Differences 

.0 N,A. HOI4519712IAS1279,no. 59. 
" The Memoirs of Lord eouratlche, compiled by HRS Pocock, London, 1975, at page 208 
12 NA HOI45/9892/D17586, 
!3 N.A. H0/45/97121A51279, N0.36, 
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which with tact and delicacy could reasonably have been compromised were 
pushed into open conflict, and conflict was conducted with no restraint or 
sense of proportion. 

The latent antagonism between Jersey and Whitehall burst into the open 
over the case of Marie Franyoise Daniel at the end of 1889.14 She was a French 
woman known to the Jersey police. In 1888 she had been 'committed to 
prison ... for vagrancy and prostitution', had given birth to a child in prison 
and on conviction had been banished from Jersey for five years. In spite of 
this she managed to return, and on the 1st November, 1889 was convicted at 
the Criminal Assizes of having attempted to have carnal and unnatural 
knowledge of a dog; and the jury added that when making this attempt 'elle 
ne jouissait pas de ses facultes intellectuelles: The Court ordered, perfectly 
regularly, that she be kept in custody until there was an opportunity to send 
her wherever it might please Her Majesty to order, and the Greffier informed 
the Privy Council office of the order and asked what Her Majesty's pleasure 
would be. On the 1st December the Governor recommended to the Home 
Office, with the agreement of the Attorney General, that Daniel should be 
sent back to France and there discharged and handed over to the French 
authorities. The French consul, he added, thought this could be done. The 
view of the Home Office was that the discharge must be by Royal Warrant, so 
a Warrant was prepared, dated the 18th December, 1889 ordering the release 
of Daniel. It was despatched to the Governor on the 21 st December, 'to be 
acted on as soon as the arrangements for the disposal of the convict lunatic 
can be carried out'. 

At this point the actions of the Crown's representatives in Jersey, whether 
or not actually illegal, seem to me to have given the States just cause of 
complaint. We do not know when the Royal Warrant reached the Governor, 
but on the 27th December the gaoler of the prison told the Bailiff that the 
Viscount had told him the previous day that a Pardon for Daniel had been 
received and she was to be sent to France at 3am on the 30th. (In fact she was 
not sent then, because arrangements with France had not been completed.) 
No notice was given to the Bailiff. 

On the 31st December there was a meeting of the Prison Board. The 
Governor, by his own account, at this meeting 'mentioned generally what was 
intended to be done' with Daniel, and said he held a 'dormant Commission' 
to act as soon as necessary arrangements with the French had been made. 
According to the States' representatives present, the Governor said he had 
been in correspondence with the Secretary of State and the French consul 
about the discharge of Daniel. The Constable of S1. Helier (one of the States' 

14 For the Daniel case, see N,A, HO 14412291A50974, 
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representatives) then asked the Governor twice whether he held a pardon or 
other document, but received no answer. All agreed that the Bailiff then said 
that, if the Governor had any document ordering the discharge of Daniel, it 
would have to be registered in the Royal Court before execution. The 
Governor replied, by his own account, that he was advised that was not so, or, 
according to the States' representatives, that he would consult his usual 
advisers. 

There followed an interval of ten days, during which, as we now know, 
arrangements were being completed with the French authorities. On 
Saturday, 11 th January, 1890, some time after 8pm, a messenger from the 
Governor arrived at Sir George Bertram's house at Gorey. He bore a letter 
from the Governor telling the Bailiff that he had received a Royal Warrant for 
Daniel's discharge and intended to send her to St. Brieuc by ship sailing at 
1 am on Monday, 13th. The Bailiff wrote a reply, dating it precisely '11th 
January, 9pm, which he sent back by the Governor's messenger. In it he 
warned the Governor that if he discharged Daniel before the Warran t had 
been registered in the Royal Court he would be acting unconstitutionally. 

The Governor postponed his action after receiving this letter, and asked the 
Bailiff for his authority for maintaining that the Warrant must be registered 
in Court before execution. The Bailiff replied on the 17th January, relying on 
the Code of 1771. On the 25th January, the Viscount, acting on the 
Governor's orders, wen t to the prison, showed the gaoler a copy of the Royal 
Warrant and demanded the immediate release of Daniel. The Gaoler showed 
the copy of the Warrant to the Bailiff, who then saw it for the first time. He 
ordered the Gaoler not to release Daniel unless the Warrant had first been 
presented to the Court for registration. The Gaoler accordingly refused the 
Viscount's demand. On the 31st January the Governor went himself to the 
prison, accompanied by the Attorney General, the Viscount and other offi­
cials. The turnkey was in charge, the Gaoler being absent. The Governor 
demanded the key. Daniel was released, and put in charge of a centenier. The 
next day she was put on a ship and taken to Granville. 

I have described these proceedings at some length because of the light they 
cast on the attitudes of the Crown and the States and the atmosphere in 
which their dealings were carried on. The States complained to the Privy 
Council that the omission to present the Warrant for registration in the Royal 
Court prior to its- execution was a violation of the laws, privileges and 
customs of Jersey. The asked that the matter be referred to the Judicial 
Committee and the States be permitted to be heard by counsel. It was 
referred, but to the Committee of the Council for the Affairs of Jersey and 
Guernsey, not to the Judicial Comntittee. 

The States did not complain of the exercise of the Royal Prerogative by the 
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issue of the Warrant for Daniel's release. Their complaint was solely that the 
Warrant had been executed and Daniel released without presentation of the 
Warrant to the Court for registration. In support of this they relied on the 
Code of 1771. The shortcomings of this Code are well known to Jersey 
lawyers, and during the argument of the Daniel case Lord Esher described it 
as "the worst Code] ever saw".15 It is necessary, none the less, to say some­
thing of its provisions debated in this case. 

After the corn riots in Jersey in 1769, a regiment was sent from England to 
restore order, under the command of Col. Bentinck. He won the confidence 
of the States, and did not confine himself to military action. Finding the law 
of Jersey hard to discover, he persuaded the States that it would be useful to 
draw up a code of the laws in force. A collection was accordingly made of 
rules of law on a large number of subjects, arranged alphabetically from 
Ancrage to Vraics. Many of these rules were derived from custom, many from 
Reglemens, some from Acts of Parliament, some from Orders in Council. This 
collection was embodied in an Act of the States, and confirmed by an Order 
in Council of the 28th March, 1771. 

Among the laws in the Code is the following based on an Order in Council 
of the 21st May, 1679: 

(Translation) 
" ..... no Orders, Warrants or Letters of any kind are to be executed in the Island 
without first having been presented to the Royal Court to be there registered 
and made public: and in case such Orders, Warrants or Letters are found to be 
contrary to the Charters and Privileges, and burdensome to the said Island, 
their registration, execution and publication may be suspended by the Court, 
until the case shall have been laid before His Majesty, and his pleasure thereon 
signified:' 16 

It was on this that Sir George Bertram and the States relied. 
However, the States had obtained the making of that Order at the time of 

an earlier conflict between them and the Governor. The Order prejudiced the 
Governor's interests on a point not relevant to this story. He complained that 
it had been made without his knowledge, and obtained the making of 
another Order in Council of the 17th December, 1679.17 This Order recalled 
the Order of the 21st May, and for the passage quoted above substituted the 
following: 

15 Notes of tM Argumem .... in the matter of the Petition of the States oflersey dated the 5th April 1890, 
1ersey, 1890, at page 108. 

16 A Code of Laws, 2nd ed., Jersey, 1860, at pages 159· 160. 
17 PriS<m Board case, Crown Memo. App., No. 174. (For documents reproduced in the Prison Board case, 

references are given to the papers in that case, as for many readers they are more easily accessible than the 
National Archives.) 
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"That all Orders, Warrants or Letters relating to the public Justice of the said 
Island, either coming from Your Majesty or this Board, which are to be a 
Standing Rule for their proceedings, be registered in the Royal Court of the 

Island before they be put in Execution; And that there be a clause in every such 
Order, Warrant, or Letter, requiring the Registry thereof accordingly. 
Nevertheless, as to such other Warrants, fit to be executed without Registry, no 
registry shall be thereon Without Special Direction in that Behalf:' 

This Order was not induded in the Code of 1771. 
The Crown submitted that the consequence of all this was that the Order 

of the 21st May, 1679 had been repealed and was included in the Code per 
incuriam, while the Order of the 17th December had never been repealed and 
remained in force. The States admitted that the December Order had 
repealed the May Order, but submitted that the Code had re-enacted the May 
Order and, by implication, repealed the December Order. 

So the outcome, it seemed, would be the settlement of this issue, and the 
vindication as part of the law of Jersey of one or the other of the two Orders 
in Council of 1679. It will come as no surprise to anyone experienced in the 
ways of litigation that this was not to be. 

The hearing took place in July, 1890. Since the reference had not been to 
the Judicial Committee, the tribunal consisted of three judges - the Lord 
Chancellor (Lord Halsbury), Lord Esher and Lord Herschell- and two Privy 
Councillors who, though both barristers, had had careers in politics - the 
Lord President (Lord Cranbrook) and Lord Cross. The two English Law 
Officers sat with them as Assessors. 

So far as one can judge from the cold print of the transcript, it seems that 
in the argument about the Orders in Council of 1679 and the Code of 1771 
counsel for the States did fairly well. Had the case turned on this point, they 
might have prevailed; but it did not. In the course of the hearing, another 
question gradually emerged. Even if the Order in Council of May, 1679, or so 
much of it as was included in the Code, was in force, was the Royal Warrant 
an Order, Warrant or Letter within the meaning of the Order in Council? If it 
was not, the status of that Order in Council was irrelevant and the founda­
tion of the States' argument was destroyed. In the argument of this point, 
counsel for the States soon found himself in great difficulty. 

The decision o(the Committee appeared in an Order in Council of the 
12th January, 1891.18 They decided that, even if the Order in Council of May, 
1679 was in force - which it was unnecessary to decide - it did not apply to 
the case, because the Royal Warrant was not within its intent and meaning, 
but 'was of its own force binding up on the gaoler ... and it was the duty of 

18 Prison Board case., Crown Memo. App., no. 394. 
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the gaoler to give obedience to it .... A pardon by the Sovereign is an exercise 
of the Royal Prerogative which operates immediately and requires no further 
act to make it effectual'. The Committee did suggest, however, that if any such 
warrant were issued in the future to be observed in Jersey, it should be 
communicated to the Bailiff 'for the sole purpose of giving notice of Your 
Majesty's pleasure'. So intent were those in the Home Office not to yield an 
inch more than they were compelled that they actually obtained the opinion 
of the Law Officers on how they were to comply with this final suggestion. 

The Crown's advisers were by no means ready to rest content with their 
success. Indeed, before this case was over they were preparing to offer to the 
States the provocation which was to lead to the next. 

The Daniel case had given rise to some discussion of the control of the 
prison by the Jersey Prison Board. The Board was set up by an Order in 
Council of the 11th December 1837Y At that time the condition of the 
prison was extremely unsatisfactory. Elizabeth Fry had herself visited 
Jersey.20 She attended a meeting of the Prison Committee of the States, at 
which she-

"represented with great weight the urgency of a complete change in the system 
pursued in the Jersey Jail which instead of improving its inmates is peculiarly 
calculated to demoralize them». 

A plan was drawn up for the extension of the buildings of the prison, the 
improvement of its administration and the creation of a Prison Board to 
manage it. Execution of this plan was delayed by long argmnent between the 
States and the Home Secretary about liability for the general expenses of the 
prison and the composition of the Board. A stage was reached at which the 
Home Secretary maintained that the general expenses should be met each 
year by payment of £300 from the Crown revenues, £300 by the States and 
any excess over £600 by the States; the Board should consist of seven 
members, of whom the States should nominate three. The States maintained 
that any excess of the annual expenses over £600 should be borne equally by 
the Crown revenues and the States, and the States should appoint half the 
members of the Board. The Home Secretary, main taining his proposal for 
payment of the annual expenses, then suggested that the Board should 
consist of six members, three of them nominated by the States; and to this the 
States agreed.21 

The Order in Council of the 11 th December, 1837 carried out this agree­
ment. The Board was to consist of six members. Three were to be chosen by 

19 Prison Board case..., Crown Further Memo., 2 
20 Prison Board case., Crown Memo. App., Nos 456, 458, 4{;S. 

" Ibid. nos.490-498. 
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the States, of whom the Bailiff was to be one. The other three were to be the 
Governof, the Viscount (Of his deputy) and one of the Receivers, chosen by 
Her Majesty. Three members were to make a quorum. No provision was 
made for a chairman, nor for any casting vote. 

The Bailiff took the chair at the first meeting of the Board, and thereafter 
successive Bailiffs always took the chair when they were present. Assumption 
by the Bailiff of the style 'President of the Prison Board' occasionally caused 
irritation,22 but no objection to the Bailiff's chairmanship seems ever to have 
been made before the events now to be described.23 

On the 14th February, 1890, when Marie Franc;oise Daniel had just been 
removed to France and the Bailiff had informed the Lord President that the 
States wished to consult counsel in England about fresh steps which it might 
be necessary to take, the Governor wrote to the Home Office that the case of 
Daniel had 'shown the necessity for a revision' of the Order in Council of 
1837. He enclosed with his letter a draft Order in Council, which would 
revoke the Order of 1837 and provide that the Crown would select one of the 
members of the Prison Board to be Chairman, the Chairman to have a 
second and casting vote if the Board should be equally divided.24 

On the 25th February, 1890 a meeting of the Prison Board took place. The 
Bailiff being absent, the Lieut-Bailiff attended in his place and took the chair. 
The Governor disputed the right of the Lieut -Bailiff to take the chair and 
claimed to take it himself, but the Lieut-Bailiff refused to yield. The Governor 
thereupon left, followed by the Viscount and the Receiver GeneraL After this 
the Governor and the Receiver General ceased to attend meetings of the 
Board; the Viscount seems to have attended irregularly.25 

For the rest of the 1890 the business of the Board was carried on by the 
three members representing the States, and from time to time complaints of 
their proceedings were addressed by the Governor to Home Office. On the 
24th February, 1891 a letter was written from the Privy Council office to the 
Bailiff, asking him whether he claimed to be President of the Board, and, if so, 
by what authority.26 The Bailiff replied on the 14th March that successive 
Bailiffs or their deputies had presided a meetings of the Board ever since its 
formation, and frequently been addressed or described as President by the 
Home Office and former Governors.27 The Governor expressed his 
comments on this in a long letter to the Home Office on the 5th April, 1891.28 

The Home Office now took strong and provocative action. The Permanent 

22 N.A. HO 45/97141A51279B. 
23 For the Prison Board case, see N.A. HO 4S/9712/A51279, HO 45/9713/AS127A and HO 

45/9714/ASl279. 
24 Prison Board case., Crown Memo. App., no 512. 
25 lb., No. 513. 26 lb., No, 521. 27 lb., No, 530. " lb., No, 539. 

134 



Constitutional Autonomy During the Nineteenth Century 

Under-Secretary of the Home Office suggested to the Secretary of State on 
the 15th April, 1891 that a new Order in Council, 'explanatory' of that of 
1837, should be made, under which the Governor would be chairman of the 
Board with a casting vote; and this new Order should not be shown to the 
States before it was made.29 The Order in Council was made on the 23rd 
June, 1891.30 It provided that the Governor should preside over any meeting 
of the Board at which he was present; in his absence, the Bailiff should 
preside; and in the absence of both, a member elected by those present. At all 
meetings the chairman for the time being was to have a second or casting 
vote. The Bailiff received this Order on the 2nd July.31 

By making this Order, the Crown transformed what up to that point had 
been an acrimonious, but hardly a momentous, argument about the chair­
manship of the Prison Board into a constitutional dispute of first rate impor­
tance. Because it was made not only without the assent of the States, but 
without any prior notice to them of what was intended, the Order flew in the 
face of the decision of the Committee for the Affairs of Jersey and Guernsey in 
1853. The Committee had then decided that three Orders in Council made 
without the States' assent should be revoked, precisely because of serious 
doubts whether Orders made without that assent were constitutional The 
Crown was trying to legislate in that way again. Unless the States were 
prepared to abandon what they had gained in 1853, they were bound to resist. 

They did resist. On the 19th October, 1891 they addressed a Representation 
to the Queen in Council, asking that the Order in Council of the 23rd June, 
1891 might be recalled and the States might be heard by the Committee for 
the Affairs of Jersey and Guernsey. 32 In this Representation they submitted 
that the Order in Council of 1837 had been made with their assent and under 
it they became liable to contribute to the maintenance of the prison, so any 
modification of the Order equally required their assent. The also relied on the 
'serious doubts' expressed in the decision of 1853. In due course the States 
lodged their Case in support of their Representation. The concluding 
Reasons for the Case included the following: 

" 
2. Because it never has been according to the rights and privileges of the Island, 

and is not now by virtue of the Code, competent to the Crown to legislate for 

the Island of Jersey without the assent of the States. 

5. Because the said Order [of the 23rd June, 1891J is a departure from and 

29 N.A. HO 45/9712!A51279, no.22. 
,0 Prison Board case, Crown Memo. App., No. 5. 
H Ibid., No. 8. 
32 Prison Board cas .. , Stales Case App., no. 132. 
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violation of the terms upon which the States assented to the Prison Board 
[Order 1 of the 11 th December, 1837. 
" 

These two reasons set out what may be called respectively the wider and 
narrower grounds of the States' claim to the recall of the Order of the 23rd 
June, 1891. 

Both sides proceeded to make preparations for the hearing on a scale 
unprecedented in Jersey. The Crown produced a Memorandum of 129 pages 
supported by an Appendix of 571 documents covering over 1200 pages. The 
Appendix to the States' case contained 132 documents. The documents 
ranged in date from 1130 to 1892. Most of these documents were not in the 
event useful to the Committee for whom they were prepared, but they have 
been, and still are, an invaluable resource for the historian of Jersey. It is 
unlikely that such a collection oflocal records would ever had been published 
but for the Jersey Prison Board dispute. 

The case came on for hearing in May, 1894, before the Lord Chancellor 
(Lord Herschell), four other judges (Lords Selborne, Watson, Macnaghten 
and Morris), the Lord President33 and two other non-judicial Privy 
Councillors (Lord Cross and Mr James Bryce). Half way through the first day, 
the Lord Chancellor said the Committee desired: 

"that the question should first be completely argued whether the provisions of 
the Order of 1891 constitute a substantial departure from the arrangement 
embodied in the Order of 1837, and ought on that ground not to be sustained." 

This was an indication that the Committee thought the States might 
succeed on the narrower of their two grounds, so that it would be unneces­
sary to consider the wider ground. The argument of both sides on the 
narrower ground was accordingly completed, after which the Lord 
Chancellor said further argument was not required. 

The Order in Council containing the Committee's decision was made on 
the 27th June, 1894. The Committee referred to the argument between the 
States and the Home Secretary in 1837, and the proposal of the Home 
Secretary that there should be seven members of the Prison Board, three to be 
chosen by the States. They went on: 

"The proposition insisted on by the States was that one half of the members 
should be appointed by them and from their body, leaving it to the Secretary of 

33 So it is recorded at the head of the transcript; but allhe lime of the hearing on 23rd and 24th May, 
1894) the Prime Minister, Lord Rosebery, also held the office of Lord President, and it seems unlikely that 
he should have devoted two days 10 sitting on this case. Ifhe did, he contributed nothing to the discussion; 
for the transcript does not record a word spoken by him. 
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State to determine the number of members that should form the Board. 

Ultimately the Secretary of State proposed that the States should nominate 

three members, one of the three to be the Bailiff, the remaining three being 

members ex officio, namely the Lieutenant-Governor, the Vicomte and one of 

the King's Receivers. The settlement of the controversy was accepted by the 

States, who afterwards passed the necessary Acts for prm::iding the revenue 

which it was agreed the States should contribute for Prison purposes. 

The Order in Council of December 11 th, 1837 did not constitute any Chairman 

of the Prison Board, or give to the Chairman of the Board a casting vote. [The 

Order of June 23rd, 1891 provided] that whenever the Lieutenant-Governor of 

Jersey was present at any meeting of the Prison Board he should preside over 

such meeting, and further that as all meetings of the Prison Board the 

Chairman for the time being should have a second or casting vote. 

In their Lordships' opinion this Order in Council materially altered the 

arrangement embodied in the Order in Council of December, 1837, on the 

basis of which the States agreed to pass, and passed the necessary Acts for 

making the financial contribution prescribed by that Order. 

Their Lordships therefore think that the Order in Council of the 23rd June, 

1891 ought not to be sustained ... :' 

The decision of the Privy Council in 1853 had not dismissed the claim of 
the Crown to legislate for Jersey, in the exercise of the Royal prerogative, 
without the assent of the States, but had pronounced this claim to be subject 
to 'serious doubts', How far had the argument about this claim been advanced 
by the decisions in the cases of Daniel and the Prison Board? 

The Daniel decision was ultimately irrelevant to this claim. The act of the 
Crown there in issue was not a legislative act but an exercise of the preroga­
tive of mercy by Royal Warrant granting a pardon. The States did not chal­
lenge the power of the Crown to grant this pardon. Their objection was 
confined to the procedure adopted by the Crown by executing the warrant 
without prior presentation to the Royal Court for registration. For the neces­
sity of registration the States relied on the Order in Council of May, 1679 as 
reproduced in the Code of 1771, providing that 'aucuns Ordres, Warrants, ou 
Lettres de quelque nature qu'ils soienf should be executed before such registra­
tion. The Crown argued that this Order was no longer in force, because it had 
been recalled by the Order of the 17th December, 1679. The decision of the 
Privy Council was merely an exercise in statutory interpretation; it was held 
that, even if the Order of May, 1679 remained in force, the Royal Warrant was 
not within its intent and meaning. 

In the Prison Board case, the contentions of the parties did raise directly the 
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question of the right of the Crown to legislate for Jersey by the exercise of the 
Royal prerogative. The act of the Crown in issue was a legislative Order in 
Council, and the wider of the two grounds of the States' challenge was that 
the Crown had no right so to legislate for Jersey without their assent. 
However, the outcome resembled the outcome of the Daniel case. The Privy 
Council did not consider this wider ground, because they thought the States' 
narrower ground was decisive of the case, viz that the Order in Council of the 
23rd June, 1891 'materially altered the arrangement embodied in the Order in 
Council of December, 1837', on the basis of which the States had been making 
ever since their agreed contribution to the expenses of the prison. The Privy 
Council's conclusion was that for this reason the Order in Council of the 23rd 
June, 1891 'ought not be sustained'. 

So nothing was said about the right claimed by the Crown to legislate for 
Jersey by Order in Council without the assent of the States. The Privy 
Council's conclusion was that for this reason the Order in Council of the 23rd 
June, 1891 'ought not to be sustained'. 

The Privy Council obviously thought that, if the States were right on their 
narrower ground, they must succeed whatever the position might be on the 
wider ground, i.e. even if the Crown did possess the right oflegislation which 
it claimed. This prompts the question - if the Crown had the right to legislate 
by Order in Council without the assent of the States, why did that right not 
extend to the Order of the 23rd June, 1891? What was the ground upon which 
that Order, even if it was a departure from the arrangement of 1837, could be 
invalidated? 

This question was not unnoticed at the hearing. It was discussed more than 
once between counsel, both for the States and for the Crown, and the Board. 
The following are extracts from the transcript:34 

MR HALDANE: ... I do propose to answer two questions which I will define 
presently, the one the question of legality and the other the question of 
constitutionality, which may be another thing. They are not quite the same. 
A court of law will take cognisance of the one and not of the other. 

LORD WATSON: A court oflaw must give effect to the constitutional rights of 
the States, whatever they may be. 

MR HALDANE: Your Lordships might, but a court would not take any notice of 
them. 

THE BARL OF SELBORNB: The question might be whether it was so manifestly 
wrong that this tribunal ought to interfere. 

MR HALDANE: Yes, that is what I meant by constitutionalities. 

3. The transcript of the hearing is often found bound with the papers prepared for the hearing. 
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MR BRYCE: You said there was something which might be strictly within their 
power, but which was so opposed to the whole tenor and usage and spirit in 
which the relation of this country with the Island had been conducted, that 
in this Board sitting, not strictly as a law court, it would be held to be uncon­
stitutional. 

MR HALDANE: That is exactly it': 35 

(p.17) 

"THE LORD CHANCELLOR: You pray that the Order may be recalled. Is the only 
ground on which it can be recalled that it is ultra vires, or may Her Majesty 
be advised to recall it, because having regard to the arrangement of 1837 and 
the money voted in pursuance of that arrangement ... having regard to that 
arrangement it ought not to have been done, would that be a ground on 
which Her Majesty could be advised by this Board to recall it? 

MR HALDANE: I think so. 

THE LORD CHANCELLOR: It is not a mere question of ultra vires. 

MR HALDANE: No. 

LORD WATSON: There may be something falling short of an absolute defect of 
legislative power. There may be reasons under which it would be an uncon­
stitutional proceeding on the part of the British Sovereign to strain to a 
certain extent Her undoubted power. 

MR HALDANE: Mr Lord, I shall call attention to certain precedents for that 
n36 

"THE EARL OF SELBORNE: The question you are arguing now is whether it is 
consistent with those Acts [se. of the Crown and the States in 1837] and with 
the good faith which they imply that this Order should remain? 

THE SOLICITOR GENERAL .... Let me assume for the sake of argument ... that it 
is within the law and within the usage of the constitution of Jersey for the 
Crown in Council to make an Order in Council in adverso as against the 
inhabitants ofJersey ... If that is so, my Lords, I can understand it being said 
that in a particular instance, notwithstanding the general power in law if a 
general power exists, that it becomes unconstitutional because it may be in 
violation of a compact that has been made before, or because it may be in 
other ways an abuse of the power, because I take it that an unconstitutional, 
as opposed to an illegal, Act means that it is an abuse of the legal power 
which is conferred:'37 

" Ibid at page 17 3. Ibid at pages 27-28 37 Ibid at page 59 
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In the absence of a fully reasoned judgment, it may be perilous to infer 
from things said in the course of argument what the final view of the judges 
was. Nevertheless, in view of these extracts it seems dear in this case that both 
sides and the Board shared the view that if there was a general power in the 
Crown to legislate for Jersey without the assent of the States, an exercise of 
that power in circumstances amounting to bad faith or otherwise amounting 
to an abuse of the power might, although not illegal, be unconstitutional. In 
such a case a tribunal with power to do more than administer strictly the 
rules of law - and the Committee for the Affairs of Jersey and Guernsey was 
such a tribunal- might advise the Crown to cancel the exercise of the power. 

After the case was over, Haldane, who had been leading counsel for the 
States, sent to the Bailiff a lengthy note of the argument he would have deliv­
ered on the wider of the States' two grounds of challenge to the Order. The 
States published this as a pamphlet, and it has now been reprinted. In it, 
Haldane wrote that the decision of the Privy Council in 1853 and the decision 
in this case made it very improbable that the Crown would ever again 
attempt to legislate for Jersey without the consent of the States.38 Subsequent 
history to date has justified this prediction. 

The legal power of Parliament to legislate for Jersey was never challenged 
in this period. On the contrary, it was expressly affirmed on behalf of the 
States both in the Daniel case39 and in the Prison Board case.40 Haldane 
repeated this view of the legal position, subject to considerations of constitu­
tionality, in his note just mentioned,4l 

3. R,B. Haldane, Jersey Prison Board Case Notes of Proposed Arguments in (2001) 5 IL Review 254. at 
269. 

39 Notes of the Arguments, see note IS above, 10. 
40 P.B. transcript, 9. 
41 (2001) 5 IL Rev. 254at 256--7. 
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JUDICIAL AUTONOMY, HUMAN RIGHTS AND 
THE FUTURE OF THE BAILIFF 

Andrew Le Sueur 

THE MEANING OF JUDrCIAL AUTONOMY 

The development of judicial autonomy in Jersey can be understood in two 
distinct and different senses. First, it means the capacity of the Island's courts 
to develop rules of law and legal principles unimpeded by precedents set by 
judges sitting in courts in other legal systems. Smaller jurisdictions connected 
to larger ones are always anxious to avoid inappropriate influence though the 
importation of alien legal concepts and rules from a dominant neighbour. 
This can be seen, for example in the concerns about the relationship between 
Scots and English law which resulted in amendments to the Constitutional 
Reform Bill to ensure that if and when the new Supreme Court is established, 
its case law will not result in English (or "British") law diluting Scots law. 

Judicial autonomy also has a second meaning: the basic constitutional 
principle that judges must be, and must demonstrably be seen to be, free of 
improper pressures from other public authorities, powerful groups in civil 
society, and individuals. Jersey, like the UK, has a proud tradition of judicial 
incorruptibility and a complete absence of party political influence in the 
courtroom. The European Court of Human Rights insists upon far more 
than that, however, when it requires there to be judicial independence and 
impartiality under the terms of article 6 of the European Convention on 
Human Rights. 

A court must be independent. One aspect of this requirement is the constitu­
tional arrangements which surround the judges of the court. As the European 
Court of Human Rights puts it: "regard must be had ... to the manner of 
appointment of its members and their term of office, the existence of guaran­
tees against outside pressures and the question whether the body presents an 
appearance of independence".l 

A court must be impartial. Of course, this means that the judges must be free of 
subjective bias or personal prejudice. Moreover, the court "must be impartial 

I Findlay y UK (1997) 24 EHRR 221. 
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from an objective viewpoint, that is, it must offer sufficient guarantees to 
exclude any legitimate doubt in this respect':2 

THE OFFICE OF BAILIFF 

This short article is about judicial autonomy in this second sense, and 
considers the future of the office of Bailiff in the context of the Human Rights 
(Jersey) Law 2000 ("the 2000 Law"). The argument advanced is that the 2000 
Law establishes a new constitutional relationship between the Royal Court 
and the States, and that judicial autonomy would be better promoted and 
protected if the office of Bailiff were reformed. 

In proposing reform, there need be no implication that the current 
arrangements have served the island badly up to now. On the contrary, 
successive Bailiffs have exercised wise leadership in sometimes difficult times. 
The emotional attachment that many people in Jersey feel towards this 
ancient office also needs to be recognised. Jersey differentiates itself from the 
UK not so much through its culture or language, but by its distinct legal and 
political system at the centre of which lies the office of Bailiff. The context in 
which the office of Bailiff exists is however changing. The States Assembly is 
undergoing radical reforms, with a shift from government by committee to 
ministerial government. The coming into force of the 2000 Law will also have 
an important impact on the way people think about law and politics in Jersey. 

By any measure, the current scope of the Bailiff's office is broad.3 His judi­
cial roles are as the chief judge of the Island, presiding over the Royal Court,4 
and as ex officio presiden t of the Jersey Court of Appeal. 5 In relation to the 
States Assembly, the Bailiff: 

• is the President - the presiding officer - keeping good order during 
debates and deciding questions of procedure;6 

• has a casting vote in the exceptional situation where the vote of the 
elected members is tied;? 

• has a right of dissent, the exercise of which has a suspensory power on 
the resolution in question;8 

2 Findlay. 
, See generally Departments of the Judiciary and the Legislature (Jersey) Law 1965; and Bailbache, The 

cry for constitutional reform; a perspective from the office ofBailiff(1999) 3 JL Review 1-
4 Royal Court (Jersey) Law 1948, as amended. 
s Court of Appeal (Jersey) Law 1961, Ar12. 

• Stales of Jersey Law 1966,Art 1; Standing Orders of the Slates of ]ersey. For an unsuccessful challenge 
10 the lawfulness of a decision by the Bailiff 10 suspend an elected member for misconduct, see Syvre! Y 

Bailhache and Hl1mon 1998 JLR 128. 
7 Stales oflersey Law 1966. Art 21-
S States of Jersey Law 1966, Art 22 ("The Bailiff has power to enler his dissenl to any resolution of Ihe 
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• may issue a warrant compelling a person to produce papers and 
attend before a States committee of inquiry - a power that is appar­
ently not subject to the challenge in the courts;9 and 

• regulates access of the public and the news media to States' meetings. 10 

Importantly, the Bailiff is also the channel of communication between the 
Island Authorities and Her Majesty's Government, a function that is likely to 
look increasing anachronistic with the coming of ministerial government to 
Jersey and the creation of the post of Chief Minister. The Bailiff also has 
power of control over public entertainment in Jersey, though in practice 
many such powers are now exercised by others. 11 

In December 2000, the Clothier committee on reform of the machinery of 
government recommended that the Bailiff should cease to act as President of 
the States and as the principal link between the Island Authorities and (what 
is now) the Department for Constitutional Affairs. They reached the conclu­
sion that the Bailiff 

" ... should be liberated to do what all Bailiffs of recent times have been espe­
cially qualified and trained to do, namely be the Island's Ghief Justice. There 
was never a time when the volume, scope and complexity of litigation in the 
Royal Court of Jersey were more demanding than they are today."12 

Since the Clothier report, we can have a clearer view of the implications of 
the 2000 Law for the Island's machinery of government. The UK's Human 
Rights Act 1998, on which the Jersey Law is closely modelled, has been in 
force since October 2000, and we are able to appreciate more fully the consti­
tutional implications of incorporating Convention rights into a domestic 
legal system. 

SEPARATION OF POWERS? 

Before proceeding further, it is necessary to consider two linked factors that 
might at first sight be thought to support the case for reform of the office of 

Sllltes susceptible of implementation if he is of the opinion that the States are not competent 10 pass the 
resolution and, where the Bailiff exercises the power aforesaid, the resolution shall immediately be trans­
mitted 10 Her Majesty and, in the meantime and unless the consent of Her Majesty is obtained thereto, the 
resolution shall be of no effect"), 

• States ofJersey Law 1966, Art 43, Art 55. 
to Stales oflersey Law 1966, Art 39. 
" See e,g, Entertainment on Publk Roads (Jersey) Law 1985 (which nevertheless preserves the rights 

and powers of the Bailiff: Art 5), 
12 Report of the Review Panel on the Machil1ery of Governmetlt in Jersey, States oflersey (2000), para 8.l3. 
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Bailiff. These are (a) the idea that there is a constitutional principle of "sepa­
ration of powers" applicable to Jersey and (b) that the European Court of 
Human Rights' judgment in McGonnell v UK (relating to the office of Bailiff 
in Guernsey) in itself compels change.13 

Reference in an abstract way to a constitutional doctrine of separation of 
powers is not helpful or relevant. The UK is not governed according to any 
notion of strict separation of powers and nor is Jersey. The historical position 
was explained somewhat colourfully in a report issued by the Council of 
Europe's Parliamentary Assembly in a report in 2004 (urging reform of the 
office of Lord Chancellor): 

«The unusual aspect of the Lord Chancellor's position is widely recognised, 
both by opponents and partisans of the current system. Its existence is due to 
the specific conditions of the United Kingdom constitutional system, which has 
evolved over centuries without the beneficial modernisation introduced by the 
French Revolution, the effects of which were disseminated in the rest of Europe 
by Enlightenment thinking and the conquests of Napoleon."14 

Nor is it correct to suggest that article 6 of the European Convention on 
Human Rights dictates to Jersey (or any signatory state) that it must adopt 
any particular form of constitutional arrangements. As the Strasbourg court 
said in McGonnel~ the Convention does not require a national system: 

"to comply with any theoretical constitutional concepts as such. The question is 
always whether, in a given case, the requirements of the Convention are met. 
The present case [McGonnelll does not, therefore, require the application of 
any particular doctrine of constitutional law to the position in Guernsey ... ". 15 

In his concurring opinion, Sir John Laws (sitting as an ad hoc judge of the 
Court), made it clear that the violation of article 6 arose only because of the 
"coincidence of the Bailiff's presidency over the States in 1990 [when the 
legislation governing Mr McGonnell's planning appeal was adopted], and 
over the Royal Court in 1995" [when that legislation was applied in Mr 
McGonnell's case]. Sir John said that "where there is no question of actual 
bias, our task under article 6(1) must be to determine whether the reason­
able bystander a fully informed layman who has no axe to grind - would 
on objective grounds fear that the Royal Court lacks independence and 
impartiali ty". 

l3 (2000) 30 EHRR 289. 
" The Committee on Legal Affairs and Human Rights, Office of the Lord Chancellar in the co/!Slim!ioM] 

system of the United Kingdom, Doe. 9798, 28 April 2003, Rapporteur: Mr Erik Jurgens, Netherlands, 
Socialist Group, para.J2 

15 (2000) 30 EHRR 289, para 51. 
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HUMAN RIGHTS (JERSEY) LAW 2000 

My argument for change is that the 2000 Law places the Royal Court and the 
States in a new constitutional relationship. 

Article 4 of the Law (like section 3 of the UK Human Rights Act 1998) 
places on the Jersey courts a new obligation when interpreting all other legis­
lation, whether enacted before or after 2000. The new duty is: "So far as it 
possible to do so, principal legislation and subordinate legislation must be 
read and given effect in a way which is compatible with Convention rights". 

If the court cannot construe legislation in that way, then article 5 (like 
section 4 of the UK legislation) permits the court to make a "declaration of 
incompatibility". Such a declaration will not affect the validity, continuing 
operation or enforcement of the provision in question. The expectation is 
surely that the States will consider amending the offending provision though, 
unlike the UK Human Rights Act, the Jersey Law does not contain any 
specific procedural arrangements for doing this. 

H is possible to identify three scenarios in which constraints are placed 
upon the Bailiff because of his dual position as chief judge and presiding 
officer of the States Assembly. The first pre-dates the 2000 Law but is central 
to the problem of achieving the objective appearance of judicial independ­
ence and impartiality. 

THE McGONNELL SCENARIO 

In McGonnell, the European Court of Human Rights unanimously held there 
to be a breach of article 6 of the Convention. It stated that "the mere fact" that 
the Deputy Bailiff presided over the States when legislation was adopted is 
"capable of casting doubt on his impartiality when he subsequently deter­
mined, as the sole judge of law in the case" the applicant's appeal which 
turned on that same legislation. "The applicant therefore had legitimate 
grounds for fearing that the Bailiff may have been influenced by his prior 
participation in the adoption" of the law. 

Following the McGonnell case, the Bailiff (or Deputy Bailiff, as the case 
may be) must recuse himself from any court proceedings in which the prin­
cipallegislation being interpreted and applied was adopted by the States 
Assembly at a time when he presided over it. The pragmatic response in both 
Guernsey and Jersey to comply with the requirements of this ruling has been 
for the Deputy Bailiff to sit as a judge in any case where the Bailiff was 
involved in the legislative process (and vice versa). The 2000 Law does not, of 
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course, alter the McGonnell principle. In two additional ways, however, the 
2000 Law not only places constraints on the Bailiff - which may require him 
to recuse himself from presiding in one or other of the Royal Court and 
States in particular instances - but also, I argue, alters the constitution. 

THE ROYAL COURT'S NEW INTERPRETATION DUTY 

The second scenario relates to the new interpretation duty imposed on the 
Royal Court by article 4 of the 2000 Law. What in years gone past might have 
been an obvious, literal application of a clear legislative provision will in 
some cases now be a complex exercise, requiring some stretching of words, or 
a departure from previous interpretations (even of the Court of Appeal and 
Privy Council). Where Human Rights Law interpretation is called for, the 
Royal Court's role can no longer be portrayed as that of a servant of the 
States, ensuring that its legislative will is applied and implemented. The Royal 
Court will no longer simply be giving effect to the wishes of the States 
Assembly (as expressed in its most recent legislation), but will in a real sense 
be scrutinising legislation for its compliance with human rights norms. For 
the office of Bailiff to continue to straddle the Royal Court and the legislature 
in this new constitutional landscape requires justification, which I believe is 
difficult to find. 

The task of making Jersey legislation compatible with Convention rights 
through article 4 interpretation is also likely to bring the Royal Court and the 
Bailiff into politically controversial waters. Cases may for example arise in the 
context of criminal procedure, housing law, the differential treatment of gay 
people, and the status in Jersey of children whose parents are not married to 
each other. It does not require much political foresight to imagine that on 
occasion elected members of the States and their constituents will not take 
kindly to some of the outcomes of the judicial innovation that article 4 
requires of the Royal Court. Controversy is inevitable and may involve rela­
tively recently adopted legislation. 16 In the new constitutional landscape, it 
will be important for the Island's senior judges to be able to explain with 
clarity to the public what their role is under the 2000 Law. I do not believe 
that a continuing role for the Bailiff in the Island's legislature will assist with 
that task. 

16 For analysis of some of the tensions th.thave arisen in the UK between ministers and judges, see A W 
Br.dler, The independence of the judidary under tn reat? [2003 J Public Law 397. 
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DECLARATIONS OF INCOMPATIBILITY 

The third scenario that presents difficulties for the office of Bailiff relates to 
declarations of incompatibility. If the experience in Jersey is similar to that of 
England, such declarations by the Royal Court will be relaqvely rare events. 17 

Many of the knotty problems will be dealt with instead by interpretation 
under article 4. When a declaration is made, the States ought to consider 
adopting legislation to amend the offending legislative provision, or to remove 
it from the statute book. Again, the issues at stake may be controversial. 

INSTITUTIONAL DIALOGUE 

The Human Rights (Jersey) Law -like the UK Human Rights Act 1998, the 
Canadian Charter of Rights and Freedoms and the Australian Capital Territory 
Human Rights Act 2004 - gives the final say on policy choices to the legislature, 
not to the courts. The notion of "democratic dialogue" has been developed to 
help explain the role of the courts and their interaction with the legislatures. IS 

In practical terms in Jersey, this captures the situation where a Royal Court 
judgment holds that a legislative provision is incompatible with a Convention 
right, and this is followed by a process of debate in the States, and the enact­
ment of a new law that better respects the Convention right in question. This 
will be a new form of constitutionalism for the Island. If the Island's lawyers 
and judges use Convention right arguments (as they should) as part and parcel 
of their analytical tool kit in advising clients and deciding cases, the Royal 
Court will have a far greater influence on law and important social choices­
about matters such as respect for privacy and freedom of expression - than has 
been the case until now, 

It is far from dear that the dual role of the Bailiff in the Royal Court and the 
States will assist in the institutional interactions envisaged by the Human 
Rights Law. Where a declaration of incompatability has been made, legal ques­
tions may well be asked in States debates as to what the Royal Court meant in a 
judgment. The Attorney General, as the States' legal adviser, is likely to have to 
offer guidance to members, For a member of the Royal Court - whether the 
Bailiff or the Deputy Bailiff - to preside over the States Assembly during such 
debates presents difficulties. Traditionally, courts explain their views of the law 

17 For a list of cases in which declarations of incompatibility have been granted. see the appendix to 
Lord Steyn's speech ill Ghaidan v Godin-Mendoztl [2004] UKHL 30. 

1S For an overview, see R ClaYton QC, Judicial deference and the 'democratic dialogue': the legitimacy of 
judicia' intervention utlder the Human Rights Act 1998 [2oo4J Publk Law 33. 
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only through judgments and not by statements outside the courtroom. From 
his position as the presiding officer, it will be inappropriate for the Bailiff (or 
Deputy Bailiff) to influence debate by restating or amplifying views expressed 
in the Royal Court. 

The 2000 Law will have an impact far beyond the courtroom. Elected back­
bench members of the States, ministers (in the new governmental 
machinery), and the legal advisers to the Crown are all going to need to 
engage in discussion about the impact of proposed legislation on Convention 
rights. In the UK Parliament, the Joint Committee on Human Rights plays an 
important role in drawing such matters to members' attention,19 and 
scrutiny is helped by the fact that the Commons and the Lords contain 
lawyers and human rights experts of distinction. The position is different in 
Jersey. At the time of writing, the States is without a single elected member 
from the legal professions, let alone with expertise in human rights law. The 
Attorney General's advice to members on questions relating to the compli­
ance of proposed legislation with Convention rights assumes very significant 
importance in this context. Whatever scrutiny mechanisms are put in place 
by the States to identify whether proposed legislation or action infringes a 
Convention right (and whether that infringement might be justified in law by 
some pressing social need), the Bailiff will have to be a mere bystander during 
debates in the States' chamber. Under the McGonnell principle, his presence 
in the presiding officer's seat is, however, inevitably going to lead to his 
disqualification from deciding - as a judge - the issues being discussed 
should they materialise. In a small legal system where judicial expertise is in 
short supply - by reason of the small number of judges - this will strike many 
as a puzzling waste of resources. 

CONCLUSION 

The view expressed in this article is that office of Bailiff should be now be 
reformed to reflect the new constitutional relationship between the Royal 
Court and the States which was created by the Human Rights (Jersey) Law. 
The alternative of muddling through, with the Bailiff and Deputy Bailiff 
acting as presiding officer or judge in particular circumstances where the 
other is precluded from sitting by the requirements of McGonnell, may go 
some way to meeting Article 6 ECHR requirements, but does not reflect the 
changed constitutional role of the Island's judges that is implicit in the 2000 
Law. 

19 The importance and scale of the loint Committee's work can be judged from its website at 
http://www.parliament.uk. 
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Sir de Vie Carey, (Chairman) 

SIR DE VIC CAREY: We have got about 10 minutes before tea. I am going to, as 
I always do over debates, be impartial in view of some of the matters that 
have been raised. I just add one comment, and this is not really relating to 
the speakers, but I was saying something in a speech I was giving on 
Tuesday to a body of people, distinguished people, on 1204 on the position 
of the Islands. One of the things I finished up by saying was that we have 
adopted the human rights legislation without giving any consideration as 
to how the Strasbourg jurisprudence is to be applied in a very, very small 
jurisdiction which Guernsey is. I think this is a problem. I am not offering 
any solutions, but I do think that if we do not have some recognition of our 
size and the way that we adapt our institutions to become compliant, we 
could just make ourselves ungovernable and the result would be that we 
would have to join a large country. But, anyway, that is not on any points of 
the speakers, so can we have some comments on any? We have got three 
very different contributions, and I am grateful to all three because I think 
they were all fascinating, all three points that came up. The first comment? 
Sir, Mr Stevens? 

MR STEVENS: Could you not argue that, if the Bailiff made a declaration of 
incompatibility, he is the very person you do want in the States when it is 
considering amending legislation to explain why he came to this decision, 
provided of course that he does not vote or whatever? Why does presiding 
affect the democratic will of the people, which would be expressed 
presumably in the amending legislation? 

PROFESSOR LE SUEUR: I think the answer to that is partly what you require 
your presiding officer to do. The presiding officer, to use a neutral term, is 
often called upon to make rulings on order and to decide matters of proce­
dure. I think it is that which creates difficulties as much as the presence of 
the Bailiff in the presiding chair. You touch on, I think, one of the impor­
tant difficulties that the UK has not faced yet in its discussions about abol­
ishing the office of Lord Chancellor and removing the Law Lords from the 
House of Lords. We are very keen at the moment in dismantling or disag-
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gregating rflles, feeling that someone should not be both a judge and a 
legislator or shouldn't be both a judge and a minister and so on, but we 
have not fully addressed the question of what channels of communication 
there needs to be between the courts and the politicians, and I think that is 
really a key challenge that exists in this country and also in Jersey. 

SIR DE VIe CAREY: Any other contributions? Yes, Mr Southwell? 

RICHARD SOUTH WELL QC: I would really like to make two comments. The 
first is that I think that the arguments that Professor Le Sueur has put 
forward are, with the greatest respect, somewhat overstated and I think the 
contrary can perfectly readily be argued, but, more important, for my part 
I have real concerns as to whether the McGonell case was correctly decided; 
and that leads one to a consideration of how far the European case law of 
the ECHR itself, the court, is to be followed rather than the very different 
approach which has been adopted both in Scottish and English cases by the 
House of Lords and the Privy Council. It is very different in many respects 
from the way in which the rather more Continental European court has 
proceeded, and I suspect that in both Jersey and Guernsey there will be as 
much reference to the English cases, where they are relevant, as there will 
be to the case law of the Strasbourg court. 

SIR DE VIC CAREY: Thank you. Any other contribution? Yes, St John 
Robilliard, advocate? 

ST JOHN ROBILLlARD: Thank you. St John Robilliard from Guernsey and 
this, again, is for Professor Le Sueur. We had an example in Guernsey this 
week of the Jersey Fishermen's case. We have one of the advocates present 
and we also have one of the judges present. The reason I mention that is 
that certainly in Guernsey over the years, where there has been a possible 
problem - and, of course, McGonell is a Guernsey case - we have the 
provision that the Bailiff who is sitting up there can appoint a Lieutenant 
Bailiff from outside the Island. Is it not a very radical move to remove the 
Jersey Bailiff when there could be an alternative procedure like that when 
the cases arise? 

PROFESSOR LE SUEUR: Well, it is really a question of who you want to be your 
number one influential judge. If, in all the key cases relating to human 
rights matters, if my argument is accepted, the Bailiff will be in difficulties 
in sitting in a case and some Lieutenant Bailiff is brought in, I think that 
would be a shame. 
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ST JOHN ROBllLlARD: It might be that these cases will go to the Courts of 
Appeal anyway. They are the sort of cases which tend to. Again, to take 
another Guernsey example, the issue of judicial review, which was the title 
of your talk, we tended to think we didn't have judicial review in Guernsey 
until a Court of Appeal decision overruled some Royal Court decisions 
back in the 1990s. Is it not likely that in Jersey as well, allY major case like 
this will end up with our friends in the Court of Appeal? 

PROFESSOR LE SUEUR: That may well be so. Jersey is in some senses in a 
similar position to the Scottish legal system and Scottish law, inasmuch as 
the further up the appellate chain you go, the fewer people there are who 
have the training in Jersey law and also a knowledge of the Islands, but I 
take the point you make. 

GORDON DAWES: There is perhaps another point, which is the usefulness of 
having the senior judge in each of the Islands being the presiding officer of 
the Assembly. Who would play that relle apart from that and have such 
training and ability to organise and supervise such a body? 

PROFESSOR lE SUEUR: I would simply point out that most Parliamentary 
chambers around the world manage to find someone who is not also the 
senior judge to be their presiding officer. 

MALE SPEAKER: ... (indistinct) ... 

SIR DE VIC CAREY: Any other contribution? Yes? 

DAVID VAUGHAN: Can I ask Sir James Holt a question? The Bailiff was to 
decide the petty assizes, as it were, the little assizes. Who decided the big 
assizes or the appeals or what-have-you? 

SIR JAMES HOlT: The grand assize? 

DAVID VAUGHAN: The grand assize. 

SIR lAMES HOlT: That would still go to London. 

DAVlD VAUGHAN: That was? 

SIR lAMES HOlT: The grand assize would still go to London, but there were 
very few actions of that kind. 
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DAVlD VAUGHAN: SO that went to London? 

SIR lAMES HOLT: Yes. 

DAVlD VAUGHAN: Yes, and he just did the small assize, the petty assize? 

SIR lAMES HOLT: Yes, but he is dealing with most legal actions which arise. 
The number of cases of grand assize that go to London could be counted 
on the fingers of one hand in the thirteenth century. 

DAVlD VAUGHAN: And was there an appeal system at all or not then? 

SIR )AMES HOLT: Well, it was a very, very political form of appeal. You had to 
wait upon the visits of the judges of assize, which occurred at infrequent 
intervals, and then they might refer it to the Council in London. Does that 
help? 

DAVID VAUGHAN: Yes. 

SIR lAMES HOLT: That deals with your point. 

SIR DE VIC CAREY: And Senator Ozouf? 

SENATOR PHlLlP OZOUF: I offer no fIXed view on the role of the conflict of 
Bailiff, but I wonder whether Professor Le Sueur could comment on 
whether or not he believes there is a potential set of arguments about the 
conflict in the position of the Attorney General? 

PROFESSOR LE SUEUR: In the published version of my paper I may well offer 
some comments on that. I decided I needed to do some further research 
and reflect on it before saying anything about it, so that is why I didn't raise 
it this afternoon. 

SIR DE VIC CAREY: Wait and see. Any other contribution? I think that looks 
like tea time now, unless anyone else wants to come in. Thank you very 
much. We will gather again at four 0' clock for the last session, so if you 
could be back promptly, please? [Applause 1 
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JERSEY'S CHANGING CONSTITUTIONAL 
RELATIONSHIP WITH EUROPE 

Alastair Sutton 

INTRODUCTION 

Jersey, with Guernsey, is the closest part of the British Isles to Continental 
Europe. The celebration of 800 years of independent legal tradition under­
lines the close and continuing links between Jersey law and both the common 
and civil law traditions, respectively of England and Europe. Jersey law 
thrives, perhaps more than any other legal system in Europe, on a compara­
tive approach, drawing inter alia on the Roman, Norman, French, English, 
Scots, South African and Commonwealth legal systems. 1 Although the 
English common law and lawyers (as well as their Scottish counterparts) have 
made a remarkable contribution to the law of European integration over the 
last 31 years since UK membership of the European Community, it is inter­
esting to speculate on the effect which Channel Islands law and lawyers might 
have had on European law - and vice versa - if Jersey (and Guernsey) had 
joined the EC with the UK in 1973.2 

In practice, the strong desire for political autonomy combined with a 
measure of antipathy towards the integrationist tendencies in continental 
Europe have tended to isolate Jersey from the emerging ED legal order. In this 
respect, the "constitutional" link with the ED provided by Protocol 3 to the 
DK Act of Accession, has acted (as indeed was intended) as a barrier to the 
extensive incorporation of European law into Insular law. The main purpose 
of this paper is to take stock of Jersey's current legal relationship with the 
European Union against the background of developments on both sides over 
the last three decades. Protocol 3 is naturally the key element in this analysis. 

At this crucial point, not only in Jersey's history, but also in the process of 
integration in Europe and constitutional change in the UK, I have however 
taken the opportunity to describe in some detail: 

I See Soulhwell Citation from other legal systems, (2004) a JL Review 66 and Nicolle The Origin and 
Development of Channel Islands law. 

2 The widely~acknowledged influence of UK judges and advocates~gener.1 (as well as members of the 
English and Scottish Bars) in the European Courts is in sharp contrast to the perceived political contribu~ 
tion of the UK to European integration more generally. 
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(a) The scope of Jersey's current legal relationship with the EU under 
Protocol 3 and the technical adaptations made in the recent inter­
governmental conference (IGC); 

(b) The way in which Jersey's relationship with Europe has evolved in 
practice over the last 31 years since UK accession to the European 
Communities; 

(c) The impact on this relationship of the legal and political changes now 
taking place in Europe, in the UK and in Jersey itself; 

(d) The main areas of European law and policy (the acquis communau­
taire) which - it seems to me - are of critical concern to Jersey both 
now and in the future, whether directly under the Protocol or (more 
probably) indirectly outside the formal legal relationship; 

(e) The way other comparable and sometimes competing jurisdictions are 
addressing their own relationship with the EU; 

(f) Possible lessons to be learned, in particular as a result of the recent 
negotiations on the EU's "tax package», for Jersey's external relations, 
including the constitutional relationship with the UK. 

This paper is based not only on my sixteen years experience as a European 
civil servant in the Commission (1973-1989), but also on fifteen years service 
as Jersey's Brussels adviser on European law and policy (1989-2004). 

A number of general observations may be appropriate at the outset. It is 
particularly apt, in my view, to conduct a review of Jersey's legal relations 
with Europe since 1973 in the context of a conference which deals with 800 
years of Channel Islands law. The longer and wider perspective highlights 
both continuity and change, not only in Jersey itself but also in Europe and in 
the UK where Jersey retains a proud connection to the Crown. However, the 
increasingly rapid pace of change (particularly economic and technological 
but also political) makes it vital constantly to review old assumptions in 
order to check their relevance in today's world. Such "reality checks" are, it is 
submitted, vital not only in small and vulnerable jurisdictions such as Jersey, 
but also in the UK and in the EU itself.3 

It is of course significant that constitutional. review, with the possibility 
(even probability) of change, is currently underway not only in Jersey, but 
also in the UK itself and in the EU, with a Treaty establishing a Constitution 
for Europe subject to referenda and ultimate ratification in the 25 Member 
States. The starting point for this paper must therefore be to note briefly the 

, As is discussed in detail below. most other comparable jurisdictions are also reviewing their own rel.· 
tions with the EU against the background of the extraordinary developments of the lasl 10 years, in partic­
ular the increasing tendency of the EU to seek Ihe eXlralerrilorialapplication of its laws and policies (the 
a<:quis communautaire). The recenl experience of the EU's European neighbours, including Jersey, with 
the "tax package" was fundamental in this respect. 
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changes which are currently in train in all these jurisdictions. It will then be 
possible, against this evolving background, to take stock of Jersey's relation­
ship today with the European Community under Protocol 3 and then to 
examine how this might evolve in the future. 

THE CONTINUOUS PROCESS OF EUROPEAN 

INTEGRATION - WlDEi'<ING AND DEEPENING TOWARDS A 

CONSTITUTIONAL EUROPE 

The modern Europe, epitomised by political, economic and legal integration 
through the European Union, has its origins in centuries of increasingly 
devastating international conflicts from which the Channel Islands were not 
immune. The last 60 years of European integration flow directly from the 
ashes of the Second World War, in which the Channel Islands - uniquely in 
the UK - suffered German occupation for five years. Future historians may 
wonder that the Channel Islands - which still today carry the memories and 
even the physical manifestations of military occupation - voluntarily chose 
to distance themselves from a political process designed to banish such 
"internecine" conflict from Europe. It may be that the choice was made (and 
is still made today) against the background of a profound misconception of 
the political, economic, cultural and legal realities of European integration -
a misconception which is still to a certain extent encouraged and exacerbated 
by public opinion on "Europe" (including the mass media) in the United 
Kingdom. 

In this respect it is vital that Jersey's constitutional and international future 
be decided on the basis of an objective factual analysis including a compara­
tive study of other jurisdictions in a comparable situation. Above all, due 
account must be taken of trends (in the UK and Europe) towards devolution 
and decentralisation, as well as integration.4 

After the Second World War, European politicians agreed that peace and 
prosperity should be approached through economic cooperation. Opinion 
differed as to the legal and political form for such cooperation: six countries 
opted for the closer form of integration in a customs union comprising the 
ECSC, EEC and Euratom, whilst seven elected to form the European Free 
Trade Association (EFTA). Experience has demonstrated the attraction of the 

4 The reinforcement of the subsidiarity concept and the delimitation of competences in the European 
Constitution provide concrete evidence of a desire at the highest political level in all Member States to 
ensure a proper balance between action taken at the European, regional, national and local levels. This is 
nol (as is sometimes portrayed in the UK media) uniquely a British matter; the need for local control over 
issues best decided locally is equaUy strong, if not more so, in countries which are strongly committed to 
European integration such as Belgium. Germany and Spain. 
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former model, which now claims 25 Member States, with over 100 more 
worldwide in some form of preferential relationship with the EU based in 
large measure on the acquis communautaire. Five enlargement negotiations 
and five inter-governmental conferences have seen the customs union trans­
formed into the European Union, with a Constitution awaiting ratification 
by the Member States. A significant number of States wait in the wings for 
Union membership, some of which (e.g. Turkey) could transform the current 
"personality" of the Union both internally and in the world.s 

Meanwhile, the looser form of integration represented by the free-trade 
model (in which members preserve their external autonomy) has almost 
disappeared in Europe, except as a transitional measure towards EU 
membership. Thus, Switzerland is the only State left as a member ofEFTA;6 
only Norway, Iceland and Liechtenstein remain as parties to the European 
Economic Area (EEA) Agreement. The Europe Agreements, concluded by the 
EU with all former Warsaw Pact countries as a preparation for EU member­
ship contained free trade obligations set in a comprehensive framework for 
the adoption of the acquis communautaire in its totality. 

The unique supranationaJ character of the Union is reflected by law which is 
directly applicable in national legal orders, superior to conflicting rules of 
national law and which provides a basis for state liability in favour of European 
citizens. Crucially, the Union is endowed with legal personality, both internally 
and externally, and with common institutions which are independent of the 
Member States. This is the hallmark of supra-nationality. Perhaps the most 
important of these institutions is the European Court of Justice (ECn which 
has not only developed the fundamental principles of "constitutional" law 
which uniquely distinguish the EU from other international organisations, but 
which has - despite the formal limitations on its jurisdiction in Article 220 EC 
- developed a teleological approach in the interpretation of the founding 
Treaties, in sharp contrast to other international courts, such as the 
International Court of Justice (ICJ), in pursuit of economic integration? 

5 States which may reasonably expect to become EU Members within the next 10-15 years include 
Romania. Bulgaria. Turkey, eroati •• Bosnia-Herzegovina. Macedonia. Serbia and Montenegro. Kosovo 
and, possibly, Iceland and Norway. The possibility that the Swiss people (as well as their government) 
might one day vote to join the Union also cannot be excluded. 

6 The EFTA Agreement of course continues to hind Switzerland to its former EPTA partners, although 
in the case of former EFTA States now members of the EU, account must he taken of the more than 100 
bilateral agreements concluded by Switzerland with the EU. 

7 Article 220 EC provides that the ECJ "shali ensure that in the interpretation and application of this 
1reaty the law is observed." It has frequently been argued that, in interpreting and applying the law the BC) 
has also significantly developed European law. There are no better examples of this tendency than the three 
fundamental principles mentioned ahove (direct effect, supremacy and state liability) which were estab­
lished by the ECI in Van Gend en wos, Case 26/62, 1963; Costa v ENEr., Case C-6/64 and Factortame, Case 
C-213/89 [1990] ECR 1-2433 and Case C-221/89 [1991] ECR 1·3905. 
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In stark contrast, EFTA has, to all intents and purposes, ceased to exist.s 

Today, all other European States and non-State jurisdictions define their 
international relations increasingly by reference to the European Union and 
its laws and policies. Despite Protocol 3, Jersey is probably no exception. For 
better or for worse, the EU has become both a legal model as well as an 
economic magnet for the European continent as a whole. The magnetism of 
the European economy (the biggest single market in the world) and the legal 
model afforded by the acquis communautaire impacts also on countries as 
diverse as Russia, South Africa, Mexico, Mercosur and the members of the 
Cotonou ACP Agreement through their Treaty relations with the EH It is no 
surprise therefore that a jurisdiction such as Jersey, on the immediate 
periphery of the EU, finds itself caught up in this process. 

A common theme in the debate on European integration (including in 
Jersey) is the extent to which power is centralised in federal or supranational 
institutions at the expense of the Member States. Whilst it is true that any 
Treaty obligations limit sovereignty (especially where supra national institu­
tions are created by such Treaties), the assertion of an inexorable trend 
towards centralisation in the EU is exaggerated. It ignores an equaUy strong 
tendency - seen across Europe including the United Kingdom - towards 
regionalism, decentralisation and a fierce defence of local culture, language 
and political responsibility. 9 Thus, the post-War history of integration in 
Europe is certainly dominated by economic and political integration under 
the EC and EU Treaties. 10 On the other hand, particularly since the explicit 
recognition in the Maastricht Treaty (1992) of the concept of subsidiarity­
the origin of which lay in the political criticisms of excessive centralisation 
within the EC - this trend has at least partially been reversed. 

The conference for which this paper was prepared looked back on 800 
years of Channel Islands law. Now, just after the installation of a new 
Commission on 1 November 2004, is an appropriate moment to "take the 
temperature" of European integration immediately after the fifth EU enlarge-

• Only Switzerland of the original EFTA Member Stales remains bound. in ilS relations with the EU, to 
Norway and Iceland, by Ihe EFTA Agreement 

9 This is re/leered. both legally and palitkally. in the principle of subsidiarily enshrined in article 5 EC. 
It is nonetheless important to recall that, in conlraSl1O Ihe silUalion under public international law where 
treaties are inlerpreted so as to impose Ieasl restriction on national sovereignty, the EC/EU Treaties are 
founded on the integrationis! premise of creating an "ever-doser union among the peoples of Europe". 
(Preamble, EU Treaty). 

IQ In this paper, an attempt has been made to use the terms Community and Union in their legally 
correct sense. Thus, the EC is one of these "pillars" established at the Maastrkht inter-governmental 
conference (IGC), whilst the EU is the over-arching institution embracing all these pillars. Under Protocol 
3, Jersey is legally linked only to the EC (not the EU) and the Crown Dependencies are only legally affected 
by measures taken within the EC. Politically and practically however, Jersey is also affected by measures 
taken by the Union under the second and (espedally) the third "pillars" of the EU Treaty. 
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ment. As this paper was being prepared for publication, the presentation of 
the new Commission to the Parliament for its approval was withdrawn by 
President Barroso. This reflects continuing political instability in the EU 
(particularly on fundamental moral or even religious issues), including at the 
inter-institutional level, with the Parliament continuing to assert increased 
power and control over the Commission. 

It is tempting to look back on the decade from 1985 until 1995 which saw 
the creation of the Single Market and the laying of the legal foundations for 
the single currency as the "golden years" of European integration. It is 
popular, particularly but not exclusively in the UK, to play down the achieve­
ments of the last Commission under its President Romano Prodi. A closer 
examination reveals however that the last 5 years have been (in a sense, 
against all the odds) extraordinarily productive. It is submitted that the 
European legal developments in the last five years (particularly in areas such 
as financial services) are of crucial importance for Jersey and merit serious 
consideration in the context of the debate on Jersey's constitutional future. 

The changeover to the single currency was achieved, at least for twelve 
Member States, smoothly and on time. Despite widespread scepticism, an 
unprecedented expansion of the EU was achieved on time and in good 
order.ll A Constitutional Treaty has been negotiated and concluded. 
Internally, the Commission (and to a lesser extent the other institutions) has 
carried out radical reforms of its administrative structure and practices. 

Against this backdrop, the Prodi Commission set for itself in February 
2002 major strategic objectives: to promote new forms of European gover­
nance; to bring political stability to the re-united European Continent and 
boost Europe's voice in the world; to develop a new economic and social 
agenda; and to ensure a better quality of life for all. Despite the high-flown 
language setting out these objectives, a credible case can be made for their 
substantial achievement against the background of a particularly difficult 
global political and economic environment. 

Above all; when taking stock of Jersey's relationship with Europe over the 
last 30 years, it is important to note that the "European agenda" (and the pace 
at which it is being implemented) has completely changed compared with 
1972. This alone appears to justify a fundamental re-evaluation of Jersey's 
relationship with this process. 

These cross currents in the tides of European integration make any analysis 
of the power-structure of today's European Union a complex matter. As indi­
cated above, much has changed in the last 30 years even if Protocol 3 has - at 

11 My own view is that the political success of enlargement and the pace at which it was achieved has 
masked many potential legal problems, particularly related to the accurate and complete implementation 
in the new Member States of EU secondary law. 
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least in the popular view - remained "frozen in aspic". The role and influence 
oflarge Member States amongst each other and with smaller Member States, 
the influence on and interaction with the institutions (the Commission, the 
European Council, the Council of Ministers, European Parliament and 
European Courts) of the Member States, the inter-relationship of the institu­
tions12, the influence of external factors both on the EU institutions and on 
the Member States, and, finally, the influence of sub-State institutions, such 
as the regions, are all elements which require constant re-assessment. 

Against this complex background, there is only one certainty: in the 
modern world, "pure" independence is a myth even for large sovereign States. 
There are merely different structures for sharing power (or "sovereignty") 
with differing degrees in the extent to which power is shared between States 
themselves and between States and international institutions. In my view, 
Jersey's international future must be decided against this kaleidoscopic back­
ground of change, rather than a stereotype of an irreversible trend towards 
ever closer integration leading to the creation of some mythical super-State 
along the lines of the United States of America. 

CONSTITUTIONAL CHANGE AND DEVOLUTION IN THE UK 

The evolution and shifting patterns of European integration have been 
matched by those in the United Kingdom. Although never a unitary State 
(since the Union with Scotland in 1706), the UK has - virtually since EU 
membership in 1973 - been preoccupied with a "constitutional" identity 
crisis. Elements of this phenomenon include the debate on the need for a 
written constitution, the separation of powers, the need for a Supreme Court, 
friction between the executive and judiciary (epitomised by the growth of 
judicial review) the extent of influence of "foreign" law such as the European 
Convention on Human Rights, EU law and public international law (espe­
cially as a result of the Iraq war), relations with the Commonwealth and the 
constitutional "structure" of the country following devolution, including the 
external dimension. 

The Crown Dependencies and other UK overseas territories (notably in 
the Caribbean) have not been unaffected by this tide of constitutional 
change. Despite the formal constitutional responsibility of the UK for the 
defence and international relations of the Crown Dependencies, recent 
events (perhaps in particular the de facto elimination of national frontiers 

J1 The continuing friction between the Commission and the Parliament is particularly important in 
this respect as is shown by the withdrawal of the first Barroso Commission from submission to the 
European Parliament, causing a politically and legally delicate hiatus in the EO's activities. 
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and the "relativisation" of statehood and sovereignty) have demonstrated the 
need for the self-governing Crown Dependencies to acquire a measure of 
external autonomy comparable to that which they possess internally. It is not 
at all dear that the UK has the political will actively to defend the interests of 
the Crown Dependencies internationally even when these interests do not 
conflict with those of the UK. It is not obvious that the difficulties faced by 
the Crown Dependencies, particularly in their external relations, are fully 
understood in London. 13 It should therefore allow these jurisdictions the 
necessary international personality to represent and defend their own inter­
ests, both bilaterally and with organisations such as the EU, OECD and even 
the UN.14 Such external autonomy is perfectly compatible with a continuing 
link with the Crown, as well as vnth the defence of the Islands through the UK 
armed forces and NATO. Today however, the separation between internal and 
external economic affairs has virtually disappeared, driven by technological 
developments such as e-commerce. Legal and political responsibilities and 
structures should reflect this reality not only for the Crown Dependencies 
but probably also other jurisdictions with substantial internal autonomy. 

THE WINDS OF CHANGE IN THE CROWN DEPENDENCIES 

In 1967, when discussions began in the Channel Islands on possible UK 
membership of the EC, two considerations were uppermost in the minds of 
Jersey and Guernsey politicians. First, there was the need to preserve the 
Islands' traditional independence and, secondly, the need to ensure 
continued free access to European markets for Insular products, notably in 
the agricultural field. The economic and social changes in the Island over the 
last 35 years have transformed the situation, at least so far as the economic 
interests of the Islands are concerned. IS Today, both Jersey's and Guernsey's 
GDP rely predominantly on financial services supported by tourism and 
(only to a limited extent) exports of agricultural and horticultural products. 
The consequent growth in the Islands' economies and level of prosperity has 
been accompanied by the internationalisation of their economies and of their 
economic interests. In recent years, this has been given added impetus by the 

" See, in this respect;the speech by the Secretary of State for Constitutional Affairs and Lord 
Chancellor, Lord Falconer of Thoroton to the States of Jersey on 10 May 2004. The speech is available at 
the DCA website http://www.da..gov.UKlspeeches/2004tlc100S04.htm. 

,. These are dear precedents for the UK allowing its territories a considerable measure of freedom to 
defend their (sometimes conflicting) interests in international The case of Hong Kong in the 
GATT (later the WTO) is a case in point. 

IS These developments and the current status and importance of Jersey's finance industry are well 
described in the Edwards Report (November, 1998). 
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arrival of electronic commerce and the '''information society", which dimin­
ishes the importance of international frontiers and increases the role of trade 
in services as opposed to goodS. 16 Thus, the information society offers 
opportunities for economic growth to small jurisdictions, provided that the 
international legal structures exist (and that the small jurisdictions partici­
pate in them) to guarantee market access for the goods and services produced 
and marketed electronically. 

The growth of trade in invisibles, in particular financial and related serv­
ices, has offered opportunities for growth which are not dependent on the 
size of the jurisdiction in question. At the same time, particularly since the 
Thatcher/Reagan era, international economic relations have - in general 
terms - been dominated by deregulation, the removal of frontiers, a reduc­
tion of protectionism and increased competition not only between enter­
prises but between States and other "non-State" jurisdictions such as Jersey. 
This process has been accompanied by a rise in international crime and new 
demands being made on legislators, judges, law enforcement agencies such as 
police, tax authorities, customs, as well as sectoral regulators and supervisors, 
especially in the fiscal and financial services fields. The consequences of this 
process of "global deregulation" for the United States' economy (including 
the role of "off shore" jurisdictions such as Jersey) were a central theme of the 
recent US Presidential election campaign. 

More broadly, despite the increasing importance of international organisa­
tions such as the United Nations and its specialised agencies (including for 
the purposes of this paper the wrO), the EU and the United States have 
emerged as two competing "poles" from a regulatory standpoint. The 
economic and political power of the European Union have made it both a 
model (in regulatory terms) and a magnet in an economic sense, in part 
accounting for the increase in membership from 6 to 25 Member States over 
the past 30 years. 17 

European developments in the last five years on issues such as tax and 
international crime have highlighted, as never before, the fragility of Jersey's 
status under UK constitutional law and, in terms ofEU law, under Protocol 3. 
This paper and those presented by William Bailhache and Jeffrey Jowell at 
this conference underline the topicality of this issue. Jersey's system of 

16 The EU's Lisbon strategy aims to create a competitive job-creating knowledge-based economy char­
acterised by growth, social cohesion and respect for the environment. 

17 Neutral States such as Sweden, Finland and Austria (not to mention Ireland) would not have joined 
the Union were it not for the "pulling power" of the Union's institutions and their power in economic deci­
sion-making. These States, far from subscribing to a centralised view of European integration, could not 
accept a role of"serond-dass citizens" outside the Union, particularly as regards Single Market legislation. 
They preferred to have "a seat at the table" rather than being relegated to a form of dependency as a 
"'second class European citizen': 
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government has been subject to searching review and modifications as a 
result of the Clothier and Edwards reports,18 as well as by the International 
Monetary Fund (IMF).19 Although Jersey's system of government and gover­
nance (especially in the economic field) has generally been commended by 
these investigations, they have highlighted the fact that, almost irrespective of 
its formal legal status, Jersey - as a leading international financial centre - is 
unavoidably and inextricably affected by international disciplines irrespec­
tive of Jersey's own will on the matter and, to a certain extent, irrespective of 
the material scope of Protocol 3 or the constitutional relationship with the 
UK. 

JERSEY'S RELATIONS WITH THE UK AND THE OTHER 

CROWN DEPENDENCIES 

Formally (and at the risk of over-simplification) the constitutional relation­
ship between Jersey and the UK is not based on any formal constitutional 
document and has developed mainly by convention over 800 years. Jersey 
enjoys virtually complete autonomy in its internal governance, whilst the UK 
is responsible for Jersey's international relations and defence. As Professor 
Jowell has made clear in his presentation at the Conference, any overriding 
powers possessed by the UK over Jersey's affairs fall within the residual Royal 
prerogative, including defence, foreign affairs and the maintenance of "good 
government:' This latter concept now has an extremely restricted meaning 
and certainly does not permit intervention in Jersey's affairs merely to protect 
the policy interests of the UK. 

Under public international law, the UK has responsibility for Jersey's inter­
national relations. However, it is settled constitutional practice that the UK 
will consult Jersey before binding Jersey to obligations in international law 
and will normally respect Jersey's wishes (implying obligatory prior consul­
tation) and specify the territorial application of its international agreements. 
Neither the UK Crown nor Parliament require Jersey to conform to interna­
tional "soft" law, such as the EU CoOde of Conduct on business taxation or the 
OECD measures in this area, especially when the matters in question (taxa­
tion) fall within Jersey's settled area of autonomy. The same is true, in my 

18 The Clothier Report was commissioned in March 1999 to review all aspects of the machinery of 
government in Jersey, excluding however the constitutional relationships between the Bailiwick and the 
UK and the EG. The Report was published in December 2000. The Edwards report (published on 19 
November 1998) reviewed finandal regulation in the Crown Dependencies, including cooperation with 
overseas regulators. as well as financial crime and registered companies. It is discussed in some detail later 
in this paper. 
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view, in areas of EU law (such as direct or indirect taxation) which clearly fall 
outside the Protocol. It is an interesting and unresolved question to what 
extent the UK possesses the power (notwithstanding Jersey's autonomy in 
virtually all areas of domestic policy) to take steps to ensure that Jersey 
respects its EU obligations under the Protocol,20 for example in areas such as 
agricultural state aids or the free movement of goods. 

One of the conclusions of this paper is that, in the interests of Jersey's 
continued political independence and stability as well as its economic pros­
perity - it would now be appropriate for the UK to grant increased responsi­
bility for international relations to Jersey, in those (mainly economic) areas 
where Jersey exercises internal autonomy. The present system whereby the 
UK issues "letters of entrustment" on a case-by-case basis appears to be inad­
equate. It lacks the continuity and legal certainty which are needed to provide 
Jerseys international partners (whether States or international organisation) 
with the guarantees that they need in dealing with Jersey's authorities. Thus, 
in my opinion, the lack of clarity regarding Jerseys legal status under the UK 
Constitution (though not under Protocol 3) was - at least initially - a cause 
of misunderstanding in the Council of Ministers, which the UK appears to 
have done little to correct during negotiations on the implementation of the 
tax on savings Directive (TOSD). 

It may be that practice over recent years has led to a constitutional conven­
tion21 to the effect that Jersey now enjoys sufficient international personality 
at least to engage in direct relations with the EU institutions and Member 
States for example on tax and related matters such as financial services (e.g. 
for market access purposes) and international cooperation in matters 
involving economic crime (e.g. money-laundering). Whether such responsi­
bility as has been ceded to Jersey, embraces formal treaty-making power (as 
opposed to less formal agreements, arrangements or commitments within 
the scope of its internal autonomous powers) is more doubtful. Necessarily, 
in the absence of a written constitution and a Supreme or Constitutional 
Court, all these matters are subjective and somewhat speculative. This is why 
it is essential that Jersey be clearly endowed by the UK with the essential 
degree of external authority in order properly to defend and enhance its 
current level of economic prosperity and that this be done in a way which is 
capable of being dearly recognised by Jerseys international partners around 
the world. 

20 As argued elsewhere in this paper, like other comparable parts of the EC Treaties, the Protocol is in 
effect part of UK constitutional law. 

2) There appear to be no precise criteria under the UK Constitution to determine when practice has 
crystalised into a convention. It should however be noted Ihat, in his speech 10 the States on 10 May 2004, 
Lord Falconer expressly recognised that "the TOSD bilateral agreement signed by Jersey would enable 
Jersey to deal bilaterally with other Member States ... " 
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In contrast with Gibraltar and other overseas territories for which the 
Foreign and Commonwealth Office (FCO) is responsible, UK ministerial 
responsibility for the Crown Dependencies was transferred in 2001 from the 
Home Office to the Department of Constitutional Affairs (DCA),22 under 
the ministerial authority of the Secretary of State for Constitutional Affairs 
and Lord Chancellor. Despite the laudable efforts of DCA officials to 
strengthen working relations with all the Crown Dependencies, Jersey's inter­
national relations in recent years (for example on the sensitive issues at stake 
with the EU and the OECD) have not been helped by the complex chain of 
responsibility which currently exists on major policy issues within the UK 
Administration. 

In his speech to the States on 10 May 2004, Lord Falconer accurately 
summarised the current situation, but - in my view - under-stated the diffi­
culties arising in practice, not only when Jersey's interests diverge from those 
of the UK, but also as far as the external representation of Jersey's interests are 
concerned more generally. He said in that speech: 

"The key issue to be addressed to get the balance right between my Department 
facilitating, supporting and encouraging bilateral links between Jersey and 
Whitehall Departments whilst ensuring we, that is the Department of 
Constitutional Affairs, are properly involved and participating in those matters 
where we can add value. The role for me and my team is to promote and 
support the interests of Jersey whilst not compromising the position of the UK 
Government23 • ., There will undoubtedly be times when Jersey's interests do 
not fit neatly with UK policies. On these occasions, we must ensure that we have 
viable speedy channels of communications in place - and mechanisms to 
manage those situations in a mature, constructive and sensible way."24 

Formal communications between Jersey and London must pass - in Jersey 
- through the Lieutenant Governor and the Bailiff on their way to the rele­
vant administrative department. In London, the DCA acts as a conduit for 
channelling issues affecting Jersey or the other Crown Dependencies to the 
relevant Ministries and for coordinating the position of the UK authorities. 
Where international relations are concerned, the Fca is involved and, in the 
case of formal communications with the EU institutions, the UK Permanent 
Representative to the EU in Brussels (UKRep) plays an important role.25 

22 Statutory Instrumen! 200! No. 3500. 
2' This is of COUrse precisely the extent of the problem which confronts Jersey and the other Crown 

Dependencies in their external relations and which is a central theme of this paper. 
24 See fn. 13 
2. These are of course the formal channels of communications. Although these are still respected, the 

advent of electronic communications has of course transformed (and made more rapid and informal) 
communications between and within public administrations all over the world. This is certainly true in 
the case of Jersey and even more so in the case of the UK administration, 
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Two main criticisms may be made of this system. First, it tends to diminish 
the importance given in London to Insular matters. There are no votes for a 
British government in its policies towards the Crown Dependencies! 
Secondly, the procedures are lengthy and slow, in both directions. Even when 
issues arise requiring international action which are not (or which ought not 
to be) controversial as between Jersey and the UK, these will not usually 
command priority attention in London, compared with the UK's "domestic" 
priorities. Recent cases have occurred where, in discussions in Brussels with 
the Commission on specific issues involving the vital economic interests of 
the Island, considerable concerted efforts were required by Jersey representa­
tives in order that the EU institutions first understood and then acted on the 
Insular concerns. Direct action, as of right, by Jersey with the Commission 
would at least have ensured that earlier and more direct attention was 
brought to bear on the subject, even if positive results cannot always be guar­
anteed. Of course, when UK and Insular interests clash (as in the case of the 
TOSD and the Code of Conduct), it is crystal clear that equity (and common­
sense) requires that Jersey be allowed to conduct its own international rela­
tions.26 It is illogical (and arguably unconstitutional) for the UK to accept, on 
the one hand, Insular autonomy in domestic policy and then to seek to 
impair or reduce this independence by imposing restrictions on Jersey's 
ability to protect or enhance this autonomy internationally. With respect, it is 
not sufficient for UK Ministers to say, as Lord Falconer recently did to the 
States of Jersey, that "when Jersey's interests do not fit neatly with UK policy" 
there must be "mechanisms in place to manage those situations in a mature, 
constructive and sensible way". 

The tensions inherent in the constitutional relationship between Jersey 
and the UK have surfaced comparatively recently. They have little if anything 
directly to do with Protocol 3. They relate rather to Jersey's success as a global 
player in the field of financial services and to the Island's increased visibility 
and involvement in international commerce and finance. The Island's desig­
nation as a "tax haven" or "offshore financial centre" may also be relevant in 
this context. The difficulties which are posed for Jersey and the other Crown 
Dependencies in international relations as a result of the formal division of 
responsibility for internal and external affairs, are not unique either to the 
Crown Dependencies or to the UK. The devolution of sovereignty (or at least 
legal responsibility) to Scotland, Wales and Northern Ireland in a number of 
areas of domestic policy may well pose similar problems, particularly in the 

'6 The notion that dependent jurisdictions with fully devolved internal responsibilities may adopt poli­
cies which do not coincide (or even clash) with those of the sovereign power is not unusual. The case of 
Hong Kong, when it was a UK colony is instructive. Hong Kong and UK interests in the international trade 
in textiles were completely opposed. This did not affect the fact that, under public international law, the 
UK was formally responsible for actions of the Hong Kong authorities. 
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EU context.27 Amongst EU Member States, Germany (especially, as regards 
the broad constitutional autonomy of its Uinder), Spain and Belgium have 
comparable problems of representing "sub-State" entities' interests at inter­
national or EU level. Pragmatic means have been found at EU level by these 
(and other) Member States to ensure adequate and fair representation for 
constituent regions, notwithstanding the fact that - in formal terms - inter­
national responsibility for the actions of the constituent States resides ulti­
mately with the sovereign power. 

The case ofJersey and other Crown Dependencies is of course different 
from that of Liinder or provinces such as Bavaria, Flanders or Catalonia, 
which are fully integrated - together with their Member State - in the EU. 
However, the minimal substantive context of Protocol 3, which for nearly 30 
years ensured that the representation of Jersey's interests in the EU was 
largely a theoretical issue, now means that if it were accorded external 
autonomy by the UK, Jersey would act essentially as a "third country" similar 
to Andorra or Liechtenstein rather than as a full participant in the EU. 

In one respect at least, such a situation would facilitate matters for the UK. 
A comparison with the case of Gibraltar is instructive. The application of 
most internal market law to Gibraltar has sometimes created difficulties for 
the UK, as well as Gibraltar, when the Commission has launched state aids or 
infringement proceedings against the UK as the Member State responsible 
for Gibraltar's interests in the EU. Like the Crown Dependencies, Gibraltar is 
constitutionally autonomous in most areas of internal economic policy. The 
UK therefore has limited means under UK constitutional law to compel 
Gibraltar to take legislative or administrative action to comply with EU law. 
The fact that - in contrast to Gibraltar - Jersey's obligations under EU law are 
confined essentially to trade in goods means that conferring greater external 
authority on Jersey to conduct its own relations with the EU, the OECD and 
third countries (such as the United States) would not bring with it the 
complications involved as a result of the special status - essentially inside the 
EU's Single Market - of Gibraltar. Or course, formally, one concern of the UK 
must be that, under public international rules on State liability, the UK is ulti­
mately responsible for any breaches of international law (including failure to 
respect engagements entered into) by its Dependencies. This is clearly an 
issue which must be discussed between Jersey and the UK, as one aspect of 
the Island gaining greater responsibility in its international relations. 

One other issue which needs to be addressed in the context ofJersey's rela-
27 The fact that devolution in the case of Scotland, Wales and Northern Ireland has been regulated by 

Statute (specifying, inter alia, matters which are "reserved" 10 the UK authorities) should at least provide 
greater legal certainty for these regions than for the Crown Dependencies. These are however compara­
tively early days and it remains 10 be seen how the external dimension of devolution will work in practice. 
See further, Michael Keating, Devolution ond Public Policy in the UK: Divergence or Convergence (2001). 
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tions with the EU, is Jersey's relations with Guernsey and the Isle of Man. 
Although all three jurisdictions have the status of Crown Dependencies 
under UK constitutional law and the terms of Protocol 3 are identical for all 
three jurisdictions, the constituent elements of each "bilateral" relationship 
with the UK is different. The Isle of Man for example has a "common purse" 
arrangement with the UK, requiring the application of VAT by the Manx 
authorities and based on a customs arrangement with the UK. 28 All three 
Islands are, however, within the "common travel area" with the UK. 

The terms of Protocol 3 are of course identical for all three Crown 
Dependencies and, at least until recently, they conducted their relations on 
EC affairs quite independently.29 The recent discussions with the EU author­
ities on the TOSD (and with the UK authorities on the adaptation of 
Protocol 3) have however required extensive coordination between the three 
jurisdictions as well as joint discussions in Brussels and London. Thus, 
although each Island will sign separate agreements with each Member State, 
from a policy standpoint all three Islands were dearly in a similar position, 
thereby making it possible to negotiate jointly the same arrangement for all 
three Islands with all Member States.30 

The question arises whether any lessons can be drawn from these recent 
experiences for the future. In my view, a distinction has to be drawn between 
the conduct of everyday relations with the European Union and its Member 
States on the one hand, and possible situations which might arise in the future 
where the Union requests certain action to be taken under or outside the 
Protocol by all three jurisdictions. It is also open to question whether politi­
cally the Protocol could be terminated or radically revised on behalf of one or 
two of the three Crown Dependencies or whether all three territories would, 
in practice, have to be involved. Legally, there is no reason why the UK could 
not seek to terminate or indeed to amend the Protocol for Jersey alone. 
Article 48 TEU currently requires any amendment of the Treaties to be done 
by inter-governmental conference (IGC). However there is no reason ~ legally 
at least -why this could not be done in an appropriately "light" manner if the 
political will existed on all sides, with effects limited to Jersey.31 On the other 

2!l In my view, the fact that the Manx authorities apply a system of VAT under the terms of an agreement 
with the UK does not mean that the Isle of Man is bound by EU rules on VAT. Such tax provisions are 
dearly outside the scope of Protocol 3. Manx autonomy over indirect tax matters remains untouched by 
Protocol 3 and is limited only by its bilateral arrangement with the UK. 

29 The economic interests of the three Islands are however quite different and, even in their relations 
with the UK authorities. each Island operates independently of the others. 

30 See Council document 7408/04 (FISC 58) of 16.3.2004 which contains the texts of the agreements 
for the UK and Dutch dependent and associated territories. 

31 The status of Greenland was, for example, changed in 1984. when Greenland became an OverSeas 
territory subject to Part rv of the EC 1teaty. The Treaty of withdrawal (of March 13. 1984). or "Greenland 
Treaty" (01 L 29 of [.2.1985), came into force On February 1, 1985. 

167 



ALASTAIR SUTTON 

hand, the amendment would require ratification by all Member States in 
accordance with their constitutional requirements. Even this would not be an 
insuperable barrier provided the other Member States perceived the matter to 
be of minor importance. However, for the United Kingdom authorities to 
undertake such a move could dearly only occur after the most careful consid­
eration at the highest level and as a result of the dearest possible expression of 
..... rill by the Island or Islands requesting the move. Such a development would 
obviously involve the closest possible consultation between all three Islands, 
the UK authorities and the EU institutions and Member States. 

At a more mundane level, in the course of recent months, an increasing 
number of issues have arisen as a result of EU legislative initiatives which, 
although falling outside the scope of the Protocol, affect the Islands' common 
interests. In certain cases, it may be thatthe three jurisdictions wish to adopt a 
common position on such measures and make representations together to the 
EU authorities, either directly or through the United Kingdom. In other cases, 
the economic interests of the Islands may differ (or they may not share the 
same legal approach) and separate approaches may be adopted. In any event, 
as the EU's regulation of its Single Market progresses (for example in areas 
such as financial services and economic crime) it may well be that all three 
Islands will feel the need for more consistent coordination on their policies 
toward the EU, both amongst themselves and (as is already happening) with 
the UK authorities in London, through the DCA. Given their constitutional 
and economic differences however, it is difficult to envisage a situation where 
the three jurisdictions negotiate jointly with the EU (with or without the 
presence of the UK), for example on issues of market access for their services 
providers or other industries based on mutual recognition. 

THE SYMBOLIC IMPORTANCE OF PROTOCOL 3 

The terms of Protocol 3 reflect the political preoccupations in the Channel 
Islands and the Isle of Man in the early 19705. Despite the far-reaching 
changes in Jersey's economy and demography over the last 30 years, it is dear 
that the fundamental political preoccupations remain broadly unchanged 
today. These are, firstly, a deep-rooted desire to preserve the Island's tradi­
tions, based on the.800 years autonomy which this Conference rightly cele­
brates and, secondly, a need to develop market access for Insular goods and 
services on a global basis32 in order to preserve Jersey's economic prosperity 
and independence into the future. 

J2 It is important to keep in mind, in tne debate on Jersey's relationship with rhe UK and the EU, that 
the Island's economic aspirations are global, especially in the field of financial services. 
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In 1973, Protocol 3 achieved these goals to a remarkable extent. Whether 
this is so in 2004 is less clear. Certainly, the Protocol has ensured that the 
Crown Dependencies have remained - almost completely - untouched by the 
broad swathe of laws and policies developed within the European 
Communities and Union. The political and practical implications of this are 
considered below. In any event, the Protocol itself is worth examining in 
some detail and this is done in the next section of this paper.33 First however, 
it is important to recall the legal context in which the Protocol is set. 

Protocol 3, which established the status of the Channel Islands and the Isle 
of Man in Community law, is a unique legal text. It has no parallels in over 50 
years of European integration. The circumstances under which it was drafted 
32 years ago are difficult to establish. However, the records of debate at the 
time in the States (both in Jersey and Guernsey) make it dear that when the 
Islands were consulted as to the nature of the links (if any) which they wished 
to establish with the European Communities, they took the view that it would 
be sufficient to preserve free trade in their manufacturing and (mainly) agri­
cultural goods. For this reason, the Protocol establishes a minimal "umbilical 
cord" linking the Crown Dependencies to the European Community. Jersey, 
Guernsey and the Isle of Man are, by virtue of Protocol 3, part of the customs 
territory of the Community and part of the Single Market for the purposes­
broadly speaking - of the free movement of goods. 34 

For the sake of clarity it is worth underlining that Protocol 3 (which in any 
event must be interpreted restrictively as a result of Article 299(6)(c» only 
provides a link for the Crown Dependencies to the European Community 
(EC) and not to the European Union (EU). The latter concept was intro­
duced in the Treaty on European Union at the Maastricht inter-governmental 
conference (IGC) in 1992 and created the "three-pillar structure" for the 
Union covering the European Community, provisions for a common foreign 
and security policy (CFSP) and provisions for police and judicial cooperation 
in criminal matters. The legal link provided by Protocol 3 is with the first 
"pillar" only. As is discussed below, the Treaty establishing a Constitution for 
Europe will in future formally link the Crown Dependencies with the Union, 
although the substantive commitments will remain unchanged. Thus, 
Jersey's legal obligations under European Union law will remain those 
formally covered by European Community law, despite the disappearance of 
the "Community" under the Constitution. 

" As Commission Vice President Lord Cocmeld remarked on more than one occasion to Member 
State,' Ministers in the Council, it is rare that people (especially politicians) actually read the original texts 
of treaties. directives, regulations etc. To do so Can be both revealing and rewarding for politicians and citi­
zens as weU as lawyers! 

34 A short and legally authoritative description of the material scope of the Protocol is set out in 
Advocate General La Pergola's Opinion in Rui Roque 119981 ECR I·4607 at paras. 11-11. 
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The Courts in the Isle of Man have recently noted that Regulation 706/73 
suffers from "poor drafting and a resultant lack of darity".35 Likewise, the 
Protocol gives the appearance of having been drafted in haste and without 
excessive concern for conceptual and linguistic consistency with the Trea ties 
as a whole. As is discussed below, this is in marked contrast to the Treaty rela­
tionships established more recently between jurisdictions such as Andorra 
and San Marino with the ED. In addition, in the last 31 years, only three cases 
have been referred from Insular courts to the European Court under Article 
234 EC for the interpretation of the Protocol. Two concerned Article 4 and 
the "non-discrimination" provision (see below). One pending case - a refer­
ence from the Royal Court in Jersey - deals with the application of EC 
competition law in the agricultural sector. This case appears to be the first 
dealing with the substantive provisions of Article 1 of the Protocol. 

The Protocol settling the status of the Channel Islands and the Isle of Man 
under Community law is one of 30 Protocols attached to the Act of Accession 
to the European Communities of Denmark, Ireland, Norway and the United 
Kingdom.36 The legal basis of the Protocol is Article 299 EC (formerly Article 
227 EC). This Article defines the territorial scope of the Treaty and measures 
adopted under the Treaty. Article 299( 1) provides that the Treaty is to apply 
to the Member States. The succeeding paragraphs make special provision for 
the application (or non-application) of the Treaties to particular countries 
and territories which are related to the Member States. In broad terms, para­
graphs 2 to 5 define the conditions under which the Treaty is to apply to 
various territories and countries. Paragraph 6, which applies to the Crown 
Dependencies, is based on the opposite premise, namely that the Treaty is not 
to apply at all (in the case of the Faroe Islands or the Sovereign Base Areas of 
the UK in Cyprus) or is only to apply to the Channels Islands and the Isle of 
Man to the extent necessary to secure the implementation of the arrange­
ments set out in Protocol 3. This fundamental provision (which is sometimes 
overlooked) is of great importance in ensuring that the Crown Dependencies 
are covered by EC/EU law only to the narrowest extent possible. No teleolog­
ical or extensive interpretation of the Protocol should be possible - either by 
the Commission or the ECJ - taking into account the restrictive language of 
Article 299(6)(c). This is in contrast, for example, to the French overseas 
departments, the Azores, Madeira, the Canary Islands and the Nand Islands. 
It is also in contrast to the arrangements for Gibraltar and for the overseas 
countries and territories listed in Annex 2 to the EC Treaty (the OCTs). 

" Manx Ices Limited v. Department of Local Government and othen; [2001] 3 MLR 64 at para. 65. 
36 0) Special Edition (C 73) of 27 March 1972. FoUowing a rejection of the terms of memben;hip in a 

referendum in 1972, Norway did not join the EC and is now. party to the European Economic Area (EEA) 
Agreement. Other Protocois attached to the Act of Accession deal with issues such as the status of the Faroe 
Islands and Greenland and various sectoral issues. 

170 



Jersey's Changing Constitutional Relationship with Europe 

In order to fully appreciate the extent to which Protocol 3 has kept Jersey 
outside the mainstream of European law and policy, the case of Gibraltar is 
particularly interesting, given the relative similarity between the geographical 
size and economic interests of that territory compared with the Crown 
Dependencies. Article 299( 4) EC provides that "the provisions of this Treaty 
shall apply to the European territories for whose external relations a Member 
State is responsible." As the Court of First Instance (CFI) made clear in the 
action brought by the Government of Gibraltar against the Commission in 
2001,37 by virtue of Article 28 of the UKAct of Accession acts of the EC insti­
tutions relating to agriculture, as well as acts on the harmonisation of laws 
concerning turnover taxes (i.e. VAT) shall not apply to Gibraltar unless the 
Council provides otherwise. In essence, this means that Gibraltar is covered 
by EU/EC single market legislation, including financial services and direct 
taxation. 

The difference in treatment which Gibraltar has received as a result of this 
status is striking and is in contrast to the situation of the Crown 
Dependencies as a result of the application of Protocol 3. Thus Gibraltar has 
been subject to state aids investigations by the Commission in respect of its 
direct tax legislation, in addition to having its tax legislation subject to 
scrutiny by the Primarolo Committee (as has Jersey) under the Code of 
Conduct on Business Taxation. 38 Furthermore, the United Kingdom, which 
represents Gibraltar's interests in the EU39, has been subject to infringement 
procedures brought by the Commission under Article 226 EC for the alleged 
failure by Gibraltar to implement various Single Market measures, for 
example in the field of financial services and telecommunications. On the 
positive side, Gibraltar is a full participant in the Single Market at least in 
legal terms. It is not yet evident that Gibraltar has been able, in practical 
terms, to capitalise on these advantages, for example by marketing its finan­
cial or other services in Spain and other Member States. Nonetheless, the 
legal status of Gibraltar presents an interesting comparison with that of the 
Crown Dependencies. 

Particularly in recent years - and in parallel with the increased profile of 
the Crown Dependencies in EU affairs - "Protocol 3" has acquired almost 
iconic status, at least in the Islands themselves. It is perhaps time to question 
whether this is deserved. The Protocol has not protected Jersey from the 
imposition of foreign (EU) tax laws. It has not guaranteed access to EU finan-

}7 joined cases T·195101 and T-207101, Governmetlt o/Gibraltar v Commiss;ntl. 
,. The Committee established to implement the code of Conduct was chaired initially by the UK 

Paymaster General, Dawn Prim.rolo and was called the Prirnarolo Committee. 
,. Note however that, in its state aids litigation before the CFI, Gibraltar's locus standi to represent its 

own interests was supported by the UK (which did not however intervene in the case) was approved by the 
CFI. 
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cial or other services markets.40 It has not had any measurable effect on 
Jersey's constitutional relations with the UK:1l However, with the exception 
of the EU "tax dossier", the minimal material scope of the Protocol has kept 
Jersey out of the mainstream of European law and policy as it has been devel­
oped in the Community and Union institutions. This is of course certainly in 
accordance with Jersey's political wishes ~ both in 1972 and today - although 
a more detailed "cost-benefit" analysis is essential before deciding whether 
the longer-term economic interests of Jersey are best-served by such legal, 
political and economic isolation. 

THE AMBIGUOUS PROVISIONS OF PROTOCOL 3 

It is often said that the Crown Dependencies are covered by EU law on the 
customs union and on the free movement of goodsY As two rulings of the 
ECJ make clear however, the Islands' freedom to discriminate between EU 
nationals (although not between Jerseymen and EU nationals) is limited by 
article 4 of the Protoco1.43 Certain disciplines also exist in the field of compe­
tition and state aids for agricultural products. Notwithstanding the enact­
ment of a Council Regulation in 1973 to define the scope of the Protocol's 
application to trade in primary and processed agricultural products, this area 
remains unclear both as regards the extent to which EU competition law and 
procedural state aids rules apply to Jersey. It does at least seem clear that the 
substantive rules for agricultural and fisheries state aids do not apply to the 
Crown Dependencies. And in the field of competition policy, it is possible 
that a case currently pending before the ECJ on reference from the Royal 
Court of Jersey (dealing with the competition law aspects of producers' 
organisations for potatoes) may clarify the application of competition law 
under the Protocol in the field of agriculture. 

40 At the lime of writing, Jersey has not been made a party 10 the WTO Agreements of 1994 as a result of 
UK ratificalion on behalf of Jersey. Thus, Jersey has no legal basis upon which to seek access 10 Ihird­
country markets for its financial services products outside (or conceivably inside) the EU. 

41 Like other comparable Treaty provisions, Protocol 3 is an integral part ofUK constitutional law. To 
the extent that this is possible under Community law on the direct effect of Treaty provisions. the Protocol 
could be invoked in the courts, for example in cases involving the enentto which EC law is (or could be 
made) applicable in Jersey: It would have been interesting if such a situation had arisen as a result of the 
recent attempts by the UK to impose lax reforms in Jersey under the TOSD and Ihe Code of Conduct on 
business taxation. At the very least. as a result of the Protocol, it could be argued that Jersey had a legiti­
mate expectation under EC law !lQ!; to have Ee tax rules extended to it without its consent. 

41 In the Rui Rvque case. the Court itself. summarizing the legal status of Jersey ,mder the Protocol, said 
in terms that Jersey waS bound by the rules of the free movement of goods, without being more specific on 
the issue. 

43 For a detailed discussion on the ECl's interpretation of the artide in two cases, see below. 
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The precise language of the Protocol does not reflect (even approximately) 
the terms of corresponding provisions in the Treaty such as articles 23-24 on 
the free movement of goods, articles 25-27 on the customs union and arti­
cles 28-31 on the prohibition of quantitative restrictions. Until or unless the 
provisions of article 1 of the Protocol are subjected to judicial scrutiny, it is 
impossible to define their precise scope. Nonetheless, in my view, it is unwar­
ranted to assume that all Community law on customs and'the free movement 
of goods (especially the secondary acquis) apply to Jersey and the other 
Crown Dependencies by virtue of article 1 (1) of the ProtocoL Likewise, as far 
as article 1 (2) is concerned - as is discussed in detail below - there is no doubt 
that Community law on competition and state aids in the agricultural sector 
are only partially applicable to the Islands. 

Article 1 provides that Community rules on customs matters and quanti­
tative restrictions shall apply to the Crown Dependencies under the same 
conditions as they apply to the United Kingdom. In particular as far as manu­
factured goods are concerned, customs duties and charges having equivalent 
effect between these territories and the Community were to be progressively 
reduced according to the timetable set out in articles 32 and 36 of the UK Act 
of Accession. At the same time, the common external tariff was to be progres­
sivelyapplied in accordance with the same timetable. 

There is no authoritative judicial interpretation of the scope of article 1 of 
the Protocol. It is therefore not entirely clear which Treaty provisions 
(including those with direct effect such as articles 28 and 30 EC) are appli­
cable to Jersey by virtue of the Protocol. It is even less clear how much of the 
EC acquis on the customs union and the free movement of goods is appli­
cable. In the absence of disputes giving rise to litigation either in the Jersey or 
European Courts (or before the Commission), these issues are theoretical. 
However, in addition to doubts concerning the material scope of the 
secondary law and ECJ case law applicable to Jersey, it is also important to 
note that certain procedural rules may well apply to Jersey and the other 
Crown Dependencies under article 1 of the Protocol, including rules on 
customs cooperation and for the notification of new technical regulations 
under Directive 98/34 as amended.44 In the field of state aids for agriculture 
and fisheries it is likely that at least some of the procedural provisions of 
Regulation 659/1999 apply to the Crown Dependencies.45 

44 It is important also to note. en prusant, that the word "goods" in EC law embraces electricity, as well as 
other energy products. This may weU have a certain importance in the future to the extent that the 
Channel Islands become connected to grids in the EU. On the scope and importance of Directive 98/34 in 
avoiding the creation of new tedmkal barriers to trade In the Single Market, see Oliver, Free movement of 
goods in the European Community (2003) at pp. 482-501 . 

.. Council Regulation (Ee) No 659/1999 of22 March 1999 laying down detailed rules for the applica, 
tion of Article 93 of the ECTreaty. OJ L 083, 2710311999 P. 0001 - 0009. 
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As far as the free movement of goods is concerned, the material scope of 
EV secondary law in this area is potentially very wide indeed.46 In addition to 
the voluminous case law of the European Courts based on Cassis de Dijon47, 
secondary legislation adopted under the Single Market framework now 
embraces "vertical sectors" such as food law, pharmaceuticals, telecommuni­
cations, as well as "horizontal" issues such as mutual recognition and govern­
ment procurement (of goods, but not services). A further guide to the 
potential scope of the concept of the free movement of goods (whether or not 
this is co-extensive with the scope of article 1 of the Protocol) is given in the 
original Commission White paper on completing the internal market (1985), 
in particular the sections dealing with the removal of physical and technical 
barriers to the free movement of goods.48 lt is indicative of the generally 
benign approach of the EV (especially the Commission) to the application 
and enforcement of the Protocol, that virtually no attention appears to have 
been paid (in the Commission, in the VK or indeed in the Channel Islands) 
to the extent to which the secondary and judicial acquis has been imple­
mented in the Crown Dependencies in application of Protocol 3. 
Particular problems in the field of agriculture, in particular in state aids 
Article 1 (2) of the Protocol makes more extensive provision for the imple­

mentation of EC rules by and in the Islands, than is the case with manufac­
tured goods or services. Article 1 (2) provides -

"In respect of agricultural products and products processed therefrom, which 
are the subject of a special trade regime, the levies and other import measures 
laid down in Community rules and applicable by the United Kingdom shall be 
applied to third countries. 

Such provisions of Community rules, in particular those of the Act of 
Accession, as are necessary to allow free movement and observance of normal 
conditions of competition and trade in these products shall also be applicable:' 

Article 1(2) then empowers the Council to determine the conditions on 
which these sub-paragraphs are to be applied. This was done in Council 
Regulation 706/73, as amended49• Considerable difficulties exist in inter­
preting the scope of these provisions as a result of the massive development 
in EV agricultural law - as well as in competition law and state aids - since 
1973. One key problem is to distinguish the trade and competition rules 

46 See P. Oliver, The free movement of goods in the European Community (2003), for a comprehensive 
view of the current EU law on the free movement of goods . 

• , Rewe-ZentraleAG v Bundesmonopolverwaltlwngfiir Brannstwein, Case 120178 [19791 ECR 649. 
48 COM (85) 310 final. See also The Jnternal Market - 10 years without frontiers, available on DG 

MARKT's website at http://europa.eu.int/commJintemaLmarketllOyears/workingdoc3n.htm . 
•• Council Regulation (EEC) 1174/86 of21.4.1686, O]L 107 of 24.4.1986, 
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which apply to these products in the case of the Islands from the rules of the 
Common Agricultural Policy (CAP), in particular the Common Market 
Organisation (CMO) Regulations. These Regulations now cover all agricul­
tural and fisheries sectors except potatoes, bananas and agricultural alcohoL 
It is clear that these Regulations do not apply as such to the Islands and, 
certainly, the Islands are outside the scope of the CAP, in.the sense that they 
do not benefit from EU financial support measures. Nonetheless, it is an open 
question (and one which has not been judicially considered) as to the scope 
of article 1 (2) in the field of state aids and competition policy. 

Historically, within the EU, state aids for agriculture and fisheries have 
been subject to different legal disciplines from those applicable to industrial 
products. Whereas, in the field of industrial goods, the prohibition on state 
aids (and accompanying derogations) in article 87 have been applied from 
the outset, the situation in agriculture is entirely different. Under articles 32-
38 EC, Community rules on competition (including state aids) were only to 
apply to production of and trade in agricultural products to the extent deter­
mined by the Council "within the framework of article 37 (2) and (3) and in 
accordance with the procedure laid down therein, account being taken of the 
objectives set out in article 33". 

In essence, the understanding upon which these provisions were based was 
that Member States should accept Community disciplines on state aids only 
to the extent that Community financing and other measures of structural 
support replaced existing national measures. This has now happened, virtu­
ally across the board so that - in theory at least - Community state aids disci­
plines now apply to agriculture, fisheries and industrial goods more or less in 
equal measure. From 1962 onwards in the Community and since 1 January 
1973 in the case of the Crown Dependencies, Members States' obligations on 
state aids were limited to notifying the Commission of individual measures 
and schemes. For the Commission, the requirement under article 88(1) to 
monitor existing aid schemes and, if necessary to propose appropriate meas­
ures, also applied. This limited application of EC state aids law was extended 
to the Crown Dependencies in Regulation 706/73 and remains valid today. 

The importance of agriculture and fisheries is not identical for Jersey, 
Guernsey and the Isle of Man. As a result of its size and geography, these areas 
are of greater economic and political importance for the Isle of Man. 
Nonetheless, the Protocol and the relevant acquis applying under it should in· 
theory be the same for all three Islands. In practice, agricultural support 
measures appear to have been used more frequently by the Isle of Man than 
the other Dependencies. In recent years, to judge from publications in the 
Official Journal, the Commission, while formally recognising the limited 
application of the state aids disciplines in agriculture and fisheries to the 
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Crown Dependencies, has nonetheless conducted rigorous assessments of 
the notified measures under rules of Community law which do not formally 
apply to the Crown Dependencies. The Commission has occasionally found 
that proposed measures would be incompatible with relevant rules of 
Community law. This appears to have occurred most frequently in the case of 
the Isle of Man. Since the Commission recognises that the sanctions which 
are available against Members States are not applicable under the Protocol 
and Regulation 706/73, the Commission can do no more than to recommend 
that the measures not be implemented or that they be amended. 

Article 2 (second sub-paragraph) of Regulation 706/73 does provide that 
the Commission may propose to the Council that articles 87-89 are to apply 
in their entirety to the Crown Dependencies. No such proposal has yet been 
made. It is a matter of speculation as to the conditions which would provoke 
such a: proposal from the Commission. Even if the Commission appears to 
find fault increasingly with measures notified, there seems to be no political 
will- at present at least - to extend the application of state aids disciplines in 
the absence of serious distortion of trade with Member States and/or 
complaints from the latter. 

From a strictly legal point of view the Commission should not in any event 
review proposed Insular state aids measures by reference to rules and criteria 
which, by common accord, are not applicable to the Crown Dependencies. In 
this context, the use by the Commission of the CMOs and other horizontal or 
vertical Regulations in order to assess state aids in the Crown Dependencies is 
inequitable as well as unlawful in at least two respects. First, the rules do not 
apply to the Islands, but in addition, neither do the Islands benefit from the 
financial and structural support mechanisms available to Member States and 
economic operators in the EU. For 31 years since Protocol 3 was concluded, 
the Islands have - in contrast to EU Members States - been self-sufficient in 
agriculture and fisheries. It is therefore unjust and arguably illegal that their 
own self-financed support measures should be measured against criteria 
tailored to Members States in a totally different economic and legal situation. 

This point can be made more generally. So far in its assessments made 
under article 1(2) of the Protocol and Regulation 706173, the Commission 
appears to have made no concession whatsoever to the unique legal and 
economic situation of the Crown Dependencies. In agriculture and fisheries, 
exclusion from Community support under the CAP and CFP is of funda­
mental importance in assessing the permissible scope of state intervention in 
the Islands' exposed and vulnerable micro-economies. In law, even article 
87(1) itself - which defines the concept of "aid" - is not applicable under the 
Protocol. The Commission would undoubtedly argue that aid notifications 
cannot be reviewed in a vacuum. Nonetheless, given the total self-sufficiency 
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of the Islands in this area (and the restrictive provisions of article 299(6) (c)), 
it is submitted that the relevant Community acquis, including article 87( 1), 
must be applied with equity and flexibility by and to the Crown 
Dependencies. In particular, taking into account the fact that Regulation 
706/73 clearly provides that only "aid related to trade" is to be caught by the 
notification requirement, it is clear that structural measurc:s, income support 
or aids in fields such as environmental protection, rural development, 
training of young farmers, early retirement schemes or quality improvement 
measures, are not caught by the notification requirement. To interpret the 
Protocol and Regulation 706/73 otherwise would subject insular agriculture 
and fisheries policies to EU disciplines (in particular those under the CAP 
and CFP) to an extent beyond that envisaged by the Protocol's authors in 
1972. 

The agricultural state aids issue also sheds light on the way Protocol 3 
operates, as between the Insular authorities, the UK and the Commission. In 
the first place, as indicated above, there appears to be a strong case for the 
Islands to apply Regulation 706/73 with prudence. The fact that neither 
article 87(1) (defining "state aid") nor the CMOs apply to the Crown 
Dependencies - and that the Commission lacks any enforcement power­
means that careful consideration needs to be given before measures are noti­
fied by the Commission. Many modern "aid" measures in the agricultural or 
rural areas have environmental, social or other purposes. It seems that such 
measures are not caught by Regulation 706/73 since they are unrelated to 
trade. Likewise, when the Crown Dependencies take measures analogous to 
those provided for at EU level in the CMOs (most of which are "structural" 
and have no direct effect on trade), these also should not require notification. 
In any event, to the extent that public support measures for agriculture and 
fisheries taken by the Crown Dependencies do not affect trade or competi­
tion with the EU, the scope of article 2 of Regulation 706/73 (and thus of the 
Protocol) is more theoretical than real. 

Finally, the issue of agricultural and fisheries aids may be used to highlight 
another "grey zone" in the Protocol. Perhaps more than any other area except 
competition policy, EC state aids law has been developed, from a short Treaty 
article (article 87 (1) EC), by administrative practice of the Commission and 
judicial review by the European courts. 50 Even fundamental concepts such as 
the Commission's power to order States to recover illegally-granted aids with 
interest from the date of grant, was created and proposed by the Commission 
and endorsed by the ECJ. In 1999, the Council adopted Regulation 659/1999 
which broadly codifies procedural rules on state aids. Some of these provisions 

50 The "Yellow Bible" published by the Commission (DG Competition) and which contains all the 
secondary legislation and "soft law" on state aids, runs to about 1000 pages. 
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deal with those parts of the Treaty (notably article 88( 1) and the first sentence 
of article 88(3» which are applicable to the Crown Dependencies. There is 
therefore no doubt that some of the provisions of Regulation 659/1999 apply 
to the Crown Dependencies, although in the absence of judicial practice it is 
not possible to define which provisions with complete precision. 

PROTOCOL PROVISIONS OTHER THAN THOSE ON TRADE 

Article 2 of the Protocol provides that the rights of Channel Islanders and 
Manxmen in the United Kingdom are not to be affected by the Act of 
Accession. Equally however, such persons are not to benefit from 
Community provisions on the free movement of persons and services. 
Although this limitation was clearly acceptable to the Islands in 1972 and 
may well be today, the fact that the Islands' economies are now dominated by 
service industries (particularly in financial sectors) as compared with the 
agricultural production which dominated the Islands' economies in 1972 
highlights the fact that, in terms of access to EU markets for services, the 
Crown Dependencies are in the same situation as third countries. Thus, even 
in fields such as electronic commerce, Jersey and the other Crown 
Dependencies are in the position of third countries, with no legal rights of 
access to EU markets. 

For reasons which are obscure today, it was also thought appropriate in 
1972 to ensure that, to the extent that persons or undertakings within the 
meaning of article 196 of the EURATOM Treaty should be covered by the 
provisions of that Treaty when they are established in the Islands. This is 
provided in article 3 of the Protocol. 
Of more practical concern is the non-discrimination provision set out in 

article 4. This provides that -

"The authorities of these territories shall apply the same treatment to all 
natural and legal persons of the Community." 

This short but fundamental provision has twice been interpreted by the 
European Court of Justice (ECJ) on references from the Deputy High Bailiff's 
Court in the Isle of Man and from the Royal Court of Jersey. Somewhat iron­
ically, the two cases giving rise to the interpretation of article 4 by the ECJ 
were in areas of Community law falling outside the scope of Protocol 3 as set 
out in articles 1-3 and 5-6. They concerned, respectively, employment and 
criminal justice. These cases were seen at the time as being potentially of great 
importance in deciding to what extent Jersey and the other Crown 
Dependencies are affected (actually or potentially) by Community law obli-
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gations. The cases are discussed in more detail below. However, in essence, 
the European Court held that, to the extent that the Community enacts legis­
lation in particular fields, then the Islands may not discriminate between 
Community nationals in their own legislative or administrative actions in 
these fields. This did not mean (as was once feared) that the Islands would 
have some kind of indirect obligation to apply Community rules in areas 
falling outside the Protocol and where, clearly, it had never been intended 
that such rules should apply. There is nonetheless an obligation, when intro­
ducing legislation in areas subject to EU law, not to discriminate between the 
nationals (including UK citizens). 

Naturally, as the material scope of the secondary law has expanded and 
"occupied the field': then the scope of article 4 - in imposing a non-discrimi­
nation obligation on the Crown Dependencies - has also expanded. It is 
doubtful whether, in practice, this is of great practical concern however, since 
the introduction of Insular legislation discriminating between EU nationals 
must be unusual. Historically of course, the situation may be different. As was 
discovered in Rui Roque, Jersey legislation allowed the deportation of 
foreigners except British subjects, who could only be "bound over" to leave, 
but not ultimately denied the right to stay in or return to the Island. It may be 
that the special status ofUK nationals in Jersey law could give rise to similar 
"discrimination" in other fields, although as was decided in Rui Roque, this 
would not necessarily imply an infringement of article 4 of the Protocol. 

Another fundamental provision of the Protocol (although one which has 
so far escaped judicial interpretation) is article 5. This is sometimes called a 
"safeguard clause': although it is not a safeguard clause in the sense in which 
this term is used in Community or international trade policy. It may well be 
that the clause has been seen and even applied in this sense and this may be 
understandable given the fact that the "dominant" article of the Protocol is 
article 1 which deals with trade.51 However, the language of article 5 is far 
more general and provides that: 

"If, during the application of the arrangements defined in this Protocol, diffi­
culties appear on either side in relations between the Community and these 
territories, the Commission shall without delay propose to the Council such 
safeguard measures as it believes necessary, specifying their terms and condi­
tions of application. The Council shall act by a qualified majority within one 
month:' 

51 It is instructive however that, in the one decision taken by the Council on the implementation of this 
proviSion. trade criteria were specifically not applied. The article therefore is capable of a far more flexible 
interpretation than either the 1JK or the EU have contended. 
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As indicated above, the scope of this article has never been tested either in 
the Insular or European Courts. There has been one decision of the Council 
a pplying the provision in respect of meat products in the Isle of Man. 52 One 
isolated decision is of course insufficient to establish with any certainty how 
such a general provision could or should be applied in the future. It is dear 
however that the definition of "difficulties" appearing on either side is not 
confined to trade or even economic difficulties and that the discretion of the 
Community institutions in deciding on measures, is very wide. The 
Commission in particular is entitled to propose" .... such safeguard measures 
as it believes necessary, specifying their terms and conditions of application". 
An interesting question is the extent to which the Islands remain free, in their 
relations with the EU, to take action outside the Protocol to deal with situa­
tions (including those in fields covered by the Protocol such as trade) where 
either the Commission or the Council is unable or unwilling to act. 

In my submission, in areas falling clearly outside the Protocol, Jersey 
remains free (subject to the provisions of article 4) to take such measures as it 
deems necessary - for example in areas such as immigration, social security, 
education, health or employment - to protect its own domestic interests. Even 
in areas which are broadly covered by the Protocol but where the exact scope 
of the relevant provisions is unclear (such as agricultural production and 
trade), it ought still to be possible for the Islands to take such measures as are 
indispensable for example to preserve a minimum viable production of essen­
tial commodities or to protect public health, particularly where other parties 
involved (the UK or the EU institutions) are unable or unwilling to act. 

THE SCOPE OF JERSEY'S OBLIGATIONS UNDER EU LAW AND THE 

IMPACT OF THE CASE LAW OF THE EUROPEAN COURTS 

The limited scope of Protocol 3 has, for more than 30 years, virtually 
excluded the Crown Dependencies from the activities of all the institutions 
and from the vast bulk of EU law and policy. In total, the Council has enacted 
measures on two occasions (Regulation 706/73 and the safeguard measure 
for Manx imports of meat), there have been one or two Parliamentary ques­
tions on the scope of the Protocol, the Commission has occasionally been 
involved in the application of the state aids and safeguards provisions of the 
Protocol and the Court has been seized on three occasions by references from 
Insular courts. To judge from this track record, the political aim of the Islands 
in 1972 to remain outside the mainstream of European law and policy has 

52 Council Decision of 23.10.2000 extending Decision 82/530/EC, 01 L 278/25 of31.l 0.2000. 
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been achieved. As will be discussed later however, the real issue today is not 
the extent to which the Protocol applies to the Islands, but rather the fact that 
the Islands have been affected (and significantly affected) by EU and other 
international policies, irrespective of the limited scope of the Protocol. At the 
same time, the Protocol does not now provide the legal guarantee of market 
access for Jersey's "products'~ which was the intention in 19.72. 

Although it has now become commonplace to say that the Crown 
Dependencies are bound only by the terms of Protocol 3 and thus essentially 
or even exclusively by EC rules on the free movement of goods as well as 
those on competition in agricultural products, this is arguably not strictly 
correct. Just as article 299( 1) which provides that "This Treaty shall apply to 
the [Member States]", does not exclude the application of acquis other than 
the primary rules of EC law, so the provisions of article 299(6)(c) do not 
exclude the application of the acquis which is based on or derived from the 
provisions of the Protocol to the Crown Dependencies. Thus, the general and 
fundamental principles of EC law (including the principles of direct effect, 
supremacy and state liability) apply to the Islands.53 Likewise, the secondary 
acquis (regulations, directives, decisions and other "soft law" instruments 
such as communications, guidelines, recommendations etc.) also applies to 
the Islands to the extent that these are based on the provisions of the 
Protocol. At the same time, the relevant case law of the European Courts in 
areas covered by the Protocol also applies in and to the Islands. 

The limited material scope of the Protocol has undoubtedly reduced the 
opportunities for Insular Courts to consider issues of Community law, 
thereby minimising opportunities for references to the ECJ under 
article 234 EC. Equally, the Islands' micro-economies are unlikely to cause or 
threaten distortion of trade and competition in the Member States, thus 
reducing the risk of complaints to the Commission and the possible initia­
tion of infringement proceedings under article 226 EC. The situation would 
be entirely different if the Protocol had covered the freedom of establish­
ment, the freedom to provide services, consumer protection54 or the protec­
tion of the environment. The fact that all three Crown Dependencies are 
centres of international business, with frequent litigation arising in areas 

53 Ot.her principles developed by the European Courts such as proportionality, legitimate expectations 
and legal certainty also apply to the Islands, as presumably do general principles of law common to the 
constitutional traditions of aU Member States in the field of human rights. This is an issue of particular 
interest in the context of the Constitutional Treaty. Part 2 of the Constitution, incorporating the Charter of 
Flmdamental Rights, wiU not apply to the Crown Dependencies under the (revised) Protocol, although 
many of the principles in the Charter!I!.i!J: apply"" general principles of law. 

54 The fact that consumer protection, at least through the protection of human health, is One of the 
purposes of artide 30 EC could be interpreted to mean that extensive areas of EC secondary law in this 
field apply to and in the Crown Dependencies insofar as they constitute lawful measureS restricting the 
free movement of goods under artide 30 EC. 
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such as financial services, company law, trusts and economic crime, would 
have implied frequent recourse to EC law and, probably, frequent reference to 
the ECJ under article 234 EC. In this context, the contrasting situation of 
Gibraltar (as indicated above) is instructive. Although there have been no 
references from the Gibraltar courts to the EC], Gibraltar's obligation to 
implement and enforce virtually all internal market measures has given rise 
to difficulty and controversy, notably as a result of infringement procedures 
being opened by the Commission against the United Kingdom authorities 
(representing Gibraltar) on the basis of article 226 EC. This has not only 
created problems for the Gibraltar Government, but has also been a source of 
added friction between the Gibraltar Government and the United Kingdom. 
The Commission has also refused to deal directly with the Gibraltar adminis­
tration, despite the latter's constitutional autonomy (under the Gibraltar Act) 
for most internal market issues, including direct taxation. 55 

In the case of the Crown Dependencies, the precise scope of the applicable 
acquis has never been defined either by the Commission, by the UK authori­
ties, or by the Islands themselves. The fact that the Protocol itself is badly 
drafted and does not reflect precisely either the concepts or the language of 
the Treaties is a further source of uncertainty. This situation does not appear 
to have created serious practical difficulties over the last 30 years. This may 
well be because the Insular authorities, in enacting new legislation in partic­
ular fields (whether or not these are covered by the Protocol) have looked 
(amongst other sources) to relevant provisions of EU law for guidance and 
will be required to do so increasingly in future in order to ensure that regula­
tory and supervisory standards in the Islands are up to the minimum set in 
the EU as a basis for market access and the free movement of goods, persons, 
services and capital. 

This is of course a different matter from the possible direct effect of direc­
tives and regulations, as well as case law, in Jersey law. There are two issues here. 
First, as indicated at the start of the paper, frequent use is made in the Royal 
Courts (both in Jersey and in Guernsey) of the comparative law technique. 
Such an approach appears to exclude reference to EU law however, including 
the increasing number of directives and other instruments which harmonise 
rules of European private law. Secondly and perhaps more importantly, it is 
clear that there is a significant number of EC instruments which are binding on 
the Crown Depenoencies and which, strictly speaking, should be transposed 
into Insular law and applied in the Courts. Some of these directives, applicable 

55 Although it is not the purpose of this paper to discuss the situation of Gibraltar, it may be pointed 
out nonetheless that the formal responsibility of the UK for its territories' international relations ought 
not to result in a diminution of the dependencies' capacity to defend their own legislation or administra· 
tive measures in international fora, induding the EU. Unfortunately. this is currently often the case, not 
only for Gibraltar but also for the Crown Dependencies. 
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to Jersey by virtue of Protocol 3, may also contain provisions which, according 
to the criteria set by the ECJ, are directly effective in Insular law. 56 Voluminous 
EU legislation has for example been enacted on the free movement of goods in 
areas such as food law, the abolition of technical barriers (especially Directive 
98/34), public procurement of goods, and sectoral measures in areas such as 
pharmaceuticals, automobiles and other products. 57 

As already discussed, it is impossible to know with any precision which EC 
secondary legislation is applicable under the Protocol. The scope for differing 
views is wide, especially given the imprecise way in which the Protocol 
reflects the Treaty itself. Undoubtedly, if asked, the Commission would prob­
ably tend to take an expansive (or teleological) view of the matter (especially 
in the field of mutual recognition directives designed to promote the free 
movement of goods). The approach which might be taken by the European 
Courts - especially taking into account the restrictive nature of 
article 299(6) (c) - is more difficult to predict. 

In addition to the imprecise terms of the protocol itself, the identification 
of EC or EU measures which apply in the Islands as a matter of law is made 
more difficult by the fact that many measures, particularly in the internal 
market field, now embrace a number of policy areas and thus are either based 
on a number of Treaty provisions or on article 95, a sort of "omnibus" legal 
basis for Single Market legislation. Practice is not wholly consistent in this 
area. Political differences arise between the EU institutions, often as a result 
of the application of qualified majority voting (QMV) or unanimity in the 
Council, or whether a measure would be subject to the co-decision or consul­
tation procedure with the Parliament. The fact that article 95 was adopted (as 
article lOOa) in the Single European Act in 1986 as a legal basis for most 
Single Market measures also operates to hide whether a measure is "purely" 
concerned with the free movement of goods or whether other policy areas are 
also involved.58 Article 95 itself (in paragraphs 3, 4 and 5) refers to proposals 

56 In this context, relevant ECJ case law on the direct effect of Directives in EU law would applicable 
in Jersey. See Andr." Francovich and Danila Bonifaci "nd others v Italian Republk, Joined Cases C·6/90 and 
9/90 [1991] ECR 1·5357, and related case law: see Angela Ward,Judicial review and the rights of private 
parties in EC law, Oxford University Press, 2000. 

57 In view of the exponential proliferation of non-tariff barriers to trade (particularly in the field of 
standards or consumer protection measures), the mandatory prior notification and standstiU require­
ments of Directive 98/34 as amended are of crucial importance to the free movement of goods in the 
Single Market. Tills Directive has been called the single most important measure (at least of a procedural 
kind) in EU law. It is arguable that its mechanisms apply to Tersey and the other Crown Dependencies, 
although this appears never to have been enforced. 

,a See Peter Oliver, The free movement of goods in the European Community(2003): " ... Anicle 95 has 
been held to empower the Community institutions to adopt legislation designed to prevent the emergence 
of future obstacles to tr.de resulting from multifarious development of national laws provided that the 
emergence of such obstacles is likely. Prior to the momentous ruling in [the "tobacco advertising" case] the 
Court had consistently upheld artide 95 as the appropriate legal basis for legislation ... ." 
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"concerning health, safety, environmental protection and consumer protec­
tion" for which separate Treaty provisions apply and which are clearly not 
applicable (at least per se) to the Crown Dependencies as a result of the 
Protocol. 

The difficulties involved in this area are perfectly exemplified by the recent 
litigation concerning the tobacco advertising and tobacco product Directives. 
Anxious to secure the adoption of the advertising Directive by qualified 
majority voting (QMV), the Commission proposed and a majority of the 
Council accepted article 95 as a valid legal basis for this measure. The ECJ 
annulled the Directive holding that its provisions did not in effect remove 
obstacles to the free circulation of print media containing tobacco adver­
tising and therefore was not a measure designed primarily to promote the 
free movement of goods in the Single Market. 59 Other Treaty articles may not 
be used to circumvent the express exclusion of harmonisation laid down in 
article IS2( 4)(c) in the field of public health. The ECl's rulings in the tobacco 
cases have certainly not made it any easier to determine which EU secondary 
legislation applies - by virtue of Protocol 3 - to Jersey, even if prima facie the 
measure in question appears to cover the free movement of goods. 

As indicated above however, for the moment at least, this problem tends 
(in contrast to the situation with Gibraltar for example) to be more theoret­
ical than real. Whether or not Jersey or the other Crown Dependencies imple­
ment and enforce particular EC measures has not in practice had a significant 
economic or political impact on Member States or their nationals. There have 
been few if any complaints made to the Commission on whether or not the 
Crown Dependencies are acting in accordance with their Community law 
obligations. Politically, in EU terms, all three Crown Dependencies have 
maintained a low profile. If this situation has changed in recent years as a 
result of the growth of financial services industries and the rise - internation­
ally - of issues such as tax and international economic crime including 
money laundering - this has not brought allegations that the Islands are 
acting inconsistently with the Protocol, for example by not implementing a 
specific measures of EU secondary legislation. There has been, at the level of 
the Member States and the EU institutions, no doubt that the Protocol does 
not apply to these areas. On the other hand, as is described below, this has not 
prevented the EU (and indeed the OECD) from seeking to secure the extra­
territorial extension of certain measures (notably in the field of direct tax) to 
the Islands, but not as a matter oflegal obligation. 

59 See Germany v Parliament and Council (the "Tobacco Advertising" judgment). Case C-376198 [20ooJ 
ECR 1-8419 and The Queen v Secretary of State for Health ex parte British American Tobacco (Investment,) 
Ltd. and Imperial Tobacco Ltd. (the "Tobacco Products" judgment) Case C-491/0 I [2002] ECR 1-1453. 
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ARTICLE 4 OF THE PROTOCOL AND THE CASE LAW OF THE ECJ 

A particular difficulty has arisen on at least two occasions with regard to the 
scope of article 4, resulting in references to the ECJ. This fairly simple provi­
sion requires the Insular authorities to apply the same treatment to all natural 
and legal persons of the Community. The rulings of the ECJ in these matters 
merit particular attention in this paper if only to underline their limited 
implications for Insular policy as regards the extent to which EC law must be 
taken into account in Jersey's legislative, executive and judicial decision­
making. 

Barr and Montrostfi° was a case referred to the ECJ in 1989 by the Deputy 
High Bailiff's Court in the Isle of Man. It concerned the right of a British 
national to take up employment in the Island. The Advocate General and the 
Court itself agreed that article 4 "manifestly applies in relation to the 
nationals of all the Member States including the United Kingdom". In this 
case, the Manx legislation at issue was alleged to affect nationals of other 
Member States differently from UK nationals. It was conceded that if there 
was no discrimination benveen any Member States and their nationals then 
there would have been no breach of article 4. 

Barr and Montroseis somewhat limited in interest as an authority however, 
because both the Advocate General and the Court found that there was no 
discrimination against Barr himself (as a UK national) and therefore no need 
to consider whether the prohibition on discrimination in article 4 was 
limited to the material scope of the Protocol or whether it extended to EC law 
as a whole. As a preliminary point in its ruling, the Court made it clear that 
article 234 did not allow the ECJ to hold that a particular piece of national 
legislation was contrary to Community law, but only to advise the referring 
national court on the correct interpretation of Community law. The Court 
held that the fact that the Isle of Man required all Community nationals 
wishing to take up employment on the Island to hold a work permit (when 
Manxmen were not so required) did not constitute a breach of article 4, even 
though the Manx legislation provided for certain exceptions in the case of 
certain types of employment leading to differences of treatment between 
nationals of different Member States. At the same time, article 2 of the 
Protocol did not require the Isle of Man to treat Community nationals in the 
same way as Manxmen were treated in the UK. 

Crucially however, the Court did confirm that "article 4 of the Protocol 
cannot be interpreted in such a way as to be used as an indirect means of 
applying on the territory of the Isle of Man provisions of Community law 

60 Department afHealth and Social Security v Christophtr Stewart BaIT and Mantrose Holding' Ltd., Case 
0355/89 [1991] ECRI-3479. 
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which are not applicable there by virtue of [article 299(6)(c] of the UKAct of 
Accession and Protocol 3, such as the rules on the free movement of workers". 
The Court then went on to state that, contrary to the view taken by the UK, 
the principle of equal treatment in article 4 is not limited exclusively to the 
matters governed by the Community rules referred to in article 1 of the 
Protocol. Article 4 is an "independent provision" so far as its scope is 
concerned and precludes any discrimination between natural and legal 
persons from the Member States in relation to situations which, in territories 
where the Treaty is fully applicable, are governed by Community law. In the 
Barr and Montrose case, since the right to take up employment was covered 
by Community law, article 4 applied to that right "even though Community 
nationals cannot thereby obtain on the Isle of Man the benefit of the rules on 
the free movement of workers". One important point to underline here is 
that, contrary to a common misunderstanding, there is no prohibition under 
article 4 from the Islands enacting legislation which, whilst not discrimi­
nating between nationals of Member States, does in effect discriminate 
between Islanders (i.e. Manxmen or Channel Islanders) and Community 
nationals. 

Rui Alberto Roque Pereira v His Excellency the Lieutenant Governor of 
Jersef>l was referred to the ECJ in 1996 by the Royal Court of Jersey. Just as 
Barr and Montrose had involved an area of law (employment and social secu­
rity) falling outside the Protocol, so Rui Roque involved an area even more 
remote from the Protocol, the right to deport persons convicted of a criminal 
offence. Under Jersey law, British citizens (unlike citizens of other EU coun­
tries) could not be deported from Jersey. Article 48(3) EC (now article 39(3» 
allowed Member States to adopt with regard to nationals of other Member 
States, on grounds of public policy, measures which they could not apply to 
their own nationals, inasmuch as they had no jurisdiction to expel them from 
the national territory or deny them access thereto. The Court noted that, 
since Channel Islanders were British nationals, the distinction between them 
and other citizens of the UK could not be likened to the difference in nation­
ality between the nationals of two Member States. 

It was agreed that EC rules on the free movement of workers (including 
article 48) did not apply by virtue of the Protocol. Thus, article 4 could not be 
interpreted as limiting the reasons for which a national of a Member State 
other than the UK could be deported from Jersey on grounds of public policy, 
public security or public health under article 48(3) and the related Directive. 
However, the Court went on to hold that article 4 did prohibit the making of a 
deportation order by Jersey against a national of a Member State other than 

61 Case C-171/96 [19981 ECR 1-4607. 
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the UK, by reason of conduct which -when attributed to UK nationals - did 
not give rise on the part of the Jersey authorities to "repressive measures or 
other genuine and effective measures intended to combat such conduct." 
Thus, the Court said, "even if difference of treatment between citizens of the 
UK and nationals of other Member States is allowed, the rule on equal treat­
ment laid down by article 4 prohibits the Jersey authoriti_es from basing the 
exercise of their powers on factors which would have the effect of applying an 
arbitrary distinction to the detriment of nationals of other Member States_" 

In the course of its judgment in this case, the ECJ reviewed its ruling in 
Barr and Montrose and confirmed that article 4 was not to be interpreted as 
an indirect means of applying in the Islands Community rules which were 
not covered by the Protocol. However, the Court did confirm that article 4 
precluded discrimination between natural and legal persons from the 
Member States in relation to situations which, in territories where the Treaty 
is fully applicable, are governed by Community law. Thus, insofar as Rui 
Roque's situation fell under the rules on the free movement of workers, the 
rule in article 4 applied to him, even if Community nationals could not use 
EC rules on the free movement of workers to gain employment in Jersey. The 
Court went on however to examine article 48(3) in the particular circum­
stances of the case (where Channel Islanders being British citizens could not 
be likened to citizens of other Member States) and held that the deportation 
from Jersey was not in breach of article 4, 

In answer to a further question from the Royal Court as to whether it was 
restricted, in considering a deportation order, to the grounds set out in article 
48(3), the Court confirmed that this was not the case, since neither article 
48(3) nor the related Directive were applicable in Jersey by virtue of the 
ProtocoL However, the Court held that "the fact remains that the rule on 
equal treatment in article 4 prohibits the Jersey authorities, even if difference 
of treatment between citizens of the UK and other Member States is allowed, 
from basing the exercise of their powers on factors which would have the 
effect of applying an arbitrary distinction to the detriment of nationals of 
other Member States." 

Even if, in these two rather isolated rulings, the Court has given some 
substance to article 4 by making Community law the point of reference for 
applying the non-discrimination principle, the rulings give considerable 
comfort to the Islands in at least two respects. First, the ECJ has unequivo­
cally confirmed that article 4 is not an indirect or "backdoor" means of 
extending the material scope of the ProtocoL Secondly, there is no suggestion 
that the Islands may not enact legislation or apply measures which distin­
guish between Islanders on the one hand and EU nationals (including UK 
nationals) on the other. 
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THE REVISION OF THE PROTOCOL IN THE 2004 

INTER-GOVERNMENTAL CONFERENCE (IGC) 

As an integral part of the Treaties establishing the European Community and 
Union, the Protocol has been reviewed in the IGC together with all the 
Accession Treaties and related instruments in the context of eliminating 
measures which have become obsolete or redundant. 

Unlike many instruments attached to or part of earlier Accession Treaties 
(such as transitional provisions which have since served their purpose and 
lapsed), Protocol 3 remains - broadly speaking -legally and practically valid 
today. Assuming that the Constitutional Treaty is ratified, the terms of the 
Protocol will remain virtually unchanged, although set in the context of a 
different Protocol to the new Treaty.62 In particular, the word "Community" 
would be replaced by "Union" systematically throughout the text In addi­
tion, words which clearly have become redundant or obsolete would be elim­
inated. These would include the reference in article 1 (1) to the progressive 
reduction of customs duties between the Islands and the Community as orig­
inally constituted, as well as the progressive application of the Common 
Customs Tariff (CCT).As far as legislative procedures under articles 1(2) and 
5 (respectively, implementing legislation for the agricultural trade and safe­
guards provisions) are concerned, the present provisions would be replaced 
by a requirement that the Council shall adopt the appropriate European 
regulations or decisions. There would be no material change here however, as 
the Council would still act by qualified majority vote. 

The Treaty establishing a Constitution for Europe (hereinafter "the 
Constitution") repeals all previous accession Treaties, including all the 
instruments which were attached to - and an integral part of - such Treaties, 
including "Protocol 3". These accession Treaties are replaced by two 
Protocols, which become an integral part of the Constitution. First, there is a 
Protocol dealing with the first four accessions (United Kingdom, Denmark, 
Ireland, Greece, Spain, Portugal, Austria, Sweden and Finland), whilst a sepa­
rate Protocol covers the fifth accession which took place on 1 May 2004 
(Hungary, Poland, the Czech and Slovak Republics, Lithuania, Latvia, 
Estonia, Slovenia,Malta and Cyprus). The present Protocol 3 to the UKAct of 
Accession will, in-all important legal respects, be preserved intact in the 
eighth Protocol attached to the Constitution. 

The provisions concerning the Crown Dependencies in the new Protocol 
were carefully and consensually negotiated by the UK authorities, in the 

62 It remains to be seen whether the "iconk" status of Protocol 3 is affected - at least in the eyes of the 
Crown Dependencies - by its new position in the Constitutional Treaty as "ProtocoI8~ 
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fullest consultation with the representatives of the three Crown 
Dependencies (acting in close cooperation), with the EU representatives, 
essentially the Legal Services of the Commission and the Council, acting 
under the authority of the IGC.63 

The language in the Constitution itself, as well as in the new Protocol, is 
designed to reinforce the continuity without change of the legal rights and 
obligations in the present Treaty and Protocol 3. The Preamble to the new 
Protocol notes that "certain provisions [in the earlier Accession Treaties] 
remain relevant and ... Article IV- 437 of the Constitution provides that such 
provisions must be set out or referred to in a Protocol, so that they remain in 
force and that their legal effects are preserved:' The Preamble also notes that 
the provisions in question have undergone "technical adjustments" to bring 
them into line with the text of the Constitution "without altering their legal 
effect". The section of the new Protocol dealing specifically with the Channel 
Islands and the Isle of Man is preceded by "common provisions". None of 
these provisions carries any special importance for the Crown Dependencies. 
The provisions on the Channel Islands and the Isle of Man are set out in 
section 3 of Title 2 of the Protocol. As indicated above, the only changes 
which have been made to the existing Protocol are that the word "Union" has 
systematically been substi tuted for "Community': the transi tional provisions 
relating to the phasing in of the common internal and external trade arrange­
ments in article 1 of the Protocol have been deleted as redundant and deci­
sions for safeguard measures in article 12 (former article 5) are to be made by 
the Council, on a proposal from the Commission, by "appropriate European 
regulations." 

Article IV-447 of the Constitution provides that it is to enter into force on 
1 November 2006, provided that all the instruments of ratification have been 
deposited. Failing this, the Treaty is to enter into force on the first day of the 
second month following the deposit of the instrument of ratification of the 
Last signatory to take this step. Many of the 25 Member States have decided 
that their ratification of the Constitution is to be preceded by a referendum. 

The negotiating aims of the Crown Dependencies in the IGC, in essence to 
preserve intact the material scope of the legal obligations entered into by the 
United Kingdom on their behalf in 1972, have undoubtedly been met. 
However, ever since the creation of the European Coal and Steel Community 
in 1951, the process of European integration has moved forward within the 
legal framework of the Treaties. This was of course precisely the intention of 
the "founding fathers", to create an ever-closer union of the peoples of 
Europe. The instruments for achieving this were not "classic" Treaties 

63 In his speech to the States of Jersey on 10 May 2004, Lord Falconer rightly paid tribute to the "excel­
lent example" of Jersey and the UK working together to modernise the language of the Protocol, See fn. 13. 
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creating obligations for the Member States under public international law, 
but Treaties creating independent and "supranational" institutions, empow­
ered to make new law and develop existing law. Over the first 50 years of 
European integration under the EC Treaties, the role of the ECJ has been of 
crucial importance, especially in pursuing the economic integration which 
was central to the European project as a whole. 

It is significant that three fundamental principles of European law (the 
direct effect of European law in national legal orders, the supremacy of 
European over incompatible national law and state liability towards citizens 
for breach of European law) were elaborated by the European Courts without 
there being any explicit reference to these principles in the founding Treaties. 
These fundamental principles, as well as others such as proportionality, legal 
certainty and legitimate expectations, apply to the Crown Dependencies 
although there is no mention of these in the Protocol itself. Similarly, (as 
discussed elsewhere in this paper), the extensive secondary legislation 
enacted by the institutions (and related judgments of the European courts) in 
fields covered by the Protocol (notably customs, the free movement of goods 
and competition (including state aids) in agriculture), also apply to the 
Islands and must be enforced by the legislative, executive and judicial author­
ities in the Islands.64 EC and EU law is therefore "living law", in constant 
evolution. Put simply, the body of European law to which the Islands are 
subject today, is very different from that which existed on 1 January 1973, 
even if the terms of the Protocol remain unchanged. It may be expected that 
this process will continue in future, if or when the new Constitutional Treaty 
is ratified, implemented and interpreted by the European and national 
courts. 

The fact that this evolution is barely perceptible in the legal systems of the 
Crown Dependencies reflects the limited material scope of the Protocol itself, 
the absence of litigation in the Insular courts giving rise to issues of 
Community law, the policy of non-engagement consistently followed by the 
Insular authorities for the last 30 years and the absence of any intervention by 
the United Kingdom, Community or Union authorities to insist on more 
extensive implementation and application of Community or Union law in 
the Islands. Nonetheless, it is clear that legal, economic and political changes 
in the Union do have an impact on the Islands, notwithstanding the formal 
provisions of the Protocol. Some recent developments in this respect are 
discussed in detail below. More generally however, at least three landmarks 

64 As is extensively discussed above, it is difficult to determine precisely which provisions of"hori­
zontal" EU measures (such as Regulation 65911999 on state aidsl apply to the Crown Dependencies by 
virtlle of the ambiguous provisions of the Protocol, e.g. on the procedural requirements for agric\lltural 
state aids. 
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can be identified in the evolution of European integration, all of which have 
had an important impact on Jersey's relations with the European Union. 
These are the Single Market programme launched in 1985, with the abolition 
of frontiers achieved on schedule by 1 January 1993, the Maastricht Treaty 
creating the European Union of 1992 \'\Iith its three pillar structure and laying 
the basis for the achievement of economic and monetary ~.mion on 1 January 
1999 (with the practical introduction of the euro on 1 January 2002) and, 
finally, the unanimous adoption by the European Council of the 
Constitution on 18 June 2004. 

The Constitution, when it enters into force, is likely to have a similar 
impact on Jersey's relations with the EU which is difficult to quantify in 
advance. The fact that the negotiation of the Constitution occurred in 
parallel with (and partly to deal with) the accession of 10 new Member States 
only complicates this analysis. In simple terms, the Crown Dependencies will 
be legally linked to a different political "locomotive" from 1 November 2006 
onwards. The Constitution itself, despite being essentially a consolidation 
and simplification of existing law, contains substantial developments both of 
substantive and procedural law. It may be that these have been minimised by 
the institutions and the Member States in order to enhance the prospects of 
domestic approval of the Constitution. Nonetheless, the creation of a single 
legal personality for the European Union (thereby removing the confusion -
both internally and internationally - of the parallel existence of the 
Community and the Union) is a major and positive development. Similarly­
and arguably of over-riding importance - is the incorporation into the 
Constitution of the Charter of Fundamental Rights of the Union. In proce­
dural terms, the Constitution continues the process started in the Single 
European Act (1986) and developed in the Maastricht (1992), Amsterdam 
(1997) and Nice (1999) Treaties of extending the role of the European 
Parliament in EU law-making through the co-decision procedure and ratio­
nalising the opaque and complex comitology procedures. The number of 
areas of law or policy-making subject to QMV has also been consistently 
expanded. New impetus has been given to "third pillar" measures in the field 
of justice and home affairs. Finally, the creation of the new "institutions" of 
European Council President (article I-22) and the Union Minister for 
Foreign Affairs (article 1-28) will undoubtedly reinforce continuity of action 
at the highest political level of the Union, as well as raising the profile and 
"personality" of the Union externally. 

In my view however, as so often in European law, it is the less visible 
changes which may in time have the greatest practical impact, particularly as 
a result of interpretation by the European Courts. One example is the eleva­
tion of the four "freedoms" which underpin the Single Market (the free 
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movement of goods, persons, services and capital) - together with the prin­
ciple of non-discrimination - to fundamental freedoms in article 1-4_ 
Equally, article 1-6 incorporates the judge-made principle of primacy of the 
law adopted by the institutions of the Union over the law of the Member 
States. 

Article 1-44 provides for enhanced cooperation. Although provisions to 
this effect in earlier Treaties have rarely if ever been used, it is conceivable that 
in a Union of 25 Member States, greater pressures could arise from certain 
Member States to go "further and faster" than others in certain areas. This 
could lead in time to a Union of "concentric circles", variable geometry or, 
possibly more accurately, a multi-speed Europe. It is important in this 
context to note that, although the underlying conditions for the use of 
enhanced cooperation have not been changed in the Constitution, the proce­
dures by which enhanced cooperation are to be triggered have been made 
more flexible. Article [-44 provides that the procedure may be initiated 
provided as few as one-third of the Member States participate.65 

Given the difficulty which the Commission has experienced in achieving 
even minimal progress in direct tax measures (the "tax package" itself took 
seven years to complete) and the new enthusiasm in certain key Member 
States in this area, taxation may well be a candidate for the early application 
of "enhanced cooperation:' It is conceivable that this could occur within the 
eurozone for example. One observation as far as the external aspects of such a 
move however would be that, to the extent that within the EU legal develop­
ments occur at different speeds, it is less likely that law and policies which are 
not common to all 25 Member Sates will be imposed on third countries and 
territories. 

As far as the Crown Dependencies are concerned, the political, economic 
and legal impacts of these developments are difficult to predict, especially 
since the ratification of the Constitution is still uncertain and, in any event, 
two years away. Despite the formal protections obtained through a Protocol 
which should ensure that European "federal" law will remain marginal in 
Jersey's political and legal order, it is unlikely that - in practice - the Crown 
Dependencies will be unaffected by the historic changes enacted in the 
Constitution and the European political will which they represent . 

• , Articles 111-416 to 423 further specify how enhanced cooperation is to be operated in fields of Union 
competence, with the exception of areas of exclusive compelence and the common foreign and security 
policy (CI'SP). Note however that authorisation 10 proceed with enhanced cooperation is to be granted by 
a European decision of the Council acting unanimously (article 111-419(2)). 
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DEVELOPMENTS IN PRACTICE UNDER THE PROTOCOL 

BETWEEN 1973 AND 2004 

From 1973 till the end of the 19805, European integration proceeded in fits 
and starts until the launch of the Single Market programme in 1985. After an 
initial success with the completion of the customs union'two years ahead of 
schedule in 1968, the 19705 and early 1980s were dominated internally by the 
accession of the UK, Denmark and Ireland, a referendum on possible UK 
withdrawal from the Community in 1975, and the accession of the former 
dictatorships in Greece, Spain and Portugal. Externally, with the 
Community's exclusive external competence well-established, the pre-occu­
pation was with securing EC markets in the face of competition in textiles, 
steel, automobiles and electronics, notably from Japan.66 Against this back­
ground, the' arrangements agreed in 1972 for the Crown Dependencies 
appear to have functioned broadly as intended. 

With the apparent success of the Single Market in the late 1980s, inspired 
by the first Delors Commission and spearheaded by Delors himself 
supported principally (ironically in view of persistent Euro-scepticism in the 
UK) by Lord Cockfield and Competition Commissioner Peter Sutherland, 
the Jersey authorities - under the Policy and Resources Committee - sought 
more regular, timely and detailed information on developments in the EC 
than was available either publicly or through the UK authorities. In partic­
ular, Jersey was anxious to obtain an early warning of measures being devel­
oped in Brussels which might impact, directly or (more usually) indirectly on 
Jersey's economy, in order to be able to react appropriately. The reporting 
system which was set up was complemented by occasional informal visits by 
politicians and officials to the Commission's services in Brussels. These 
focused essentially on the departments responsible for the internal market 
(especially financial services) and, at a later stage, for justice and home affairs 
(including money laundering) and the investigation of fraud (initially 
UCLAF and later OLAF).67 

From 1989 onwards, the Jersey authorities' interest in developments in 
Europe was surprisingly wide and certainly not constrained by the formal 
terms of Protocol 3. Even at this comparatively early stage in the process of 
implementing Single Market legislation, there was an awareness in Jersey that 

66 For further details of the EU', political and economic priorities at this time, see Alastair Sutton, 
Relations between the European Commwlity and Japan in 1982 and 1983, Oxford Yearbook of European 
Law, 1983. 

67 Organe pour la /ul1e anti'fraude (OLAF) - an internal but autonomous Commission service set up to 
investigate. in cooperation with national authorities, fraud affecting the Community budget 
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regulatory developments in Europe could impact, directly or indirectly, on 
the Island. It is interesting that, even at this stage, most of the European issues 
identified by Tersey as of interest fall outside the formal scope of Protocol 3. 
These included money laundering, the impact of GATT Uruguay Round 
negotiations and international trade in services, EU law and policy on 
tourism, environmental legislation (including the protection of natural 
resources and waste disposal), the free movement of persons under the 
Schengen arrangement, the participation of Jersey financial institutions in 
EU funding activities, the potential impact of EMU on the UK -Jersey mone­
tary union, the evolution of EU rules on payments systems, travellers' 
allowances, employment, health and safety legislation, and consumer protec­
tion legislation - to mention only a few. 

Despite the wide-ranging scope of issues of concern to Jersey at this forma­
tive and dynamic period in EU integration, in the years leading up to the 
adoption of the "tax package" in 1996, Jersey's main interest was in moni­
toring progress being made in the EC institutions towards the completion of 
the Single Market. In particular, the Jersey authorities (especially the Policy 
and Resources Committee and the Law Officers) were concerned to know in 
advance whether measures were likely to be adopted at EC level which could 
affect Jersey's access to EU markets for financial markets or, conceivably, have 
an adverse effect. 

It is probably fair to say that the Jersey administration was conscious, even 
at this stage, that standards being set in the ED were likely to provide interna­
tional benchmarks (for example in environmental and health policy, as well as 
financial services) and therefore should be taken into consideration in Jersey's 
own law and policy. As far as financial services are concerned, it is important 
to keep in mind that the regulatory framework for financial services was only 
at an embryonic stage at that time. Many important measures (notably for 
insurance and investment services) had still to be adopted by the Council. 

More broadly, however, in the early 1990s Member States' attention was 
focused on three major new developments, which cumulatively had a radical 
effect in changing the legal political and institutional framework for 
European integration and setting a new economic agenda, notably for the 
achievement of EMU. Jersey, like all other non-Member jurisdictions, was 
unavoidably affected by these developments "on its doorstep': These develop­
ments were: 

(a) the collapse of the Berlin Wall and of the Warsaw Pact in 1989, 
leading to applications from former Warsaw Pact countries for 
membership of the ED and NATO (a process which was to culmi­
nate in the fifth ED enlargement on 1 May 2004); 
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Cb) the total abolition of internal frontiers, with the removal of tech­
nical, physical and fiscal barriers and the complete free movement 
of goods, persons, services and capital provided for in the Single 
European Act in 1986 and achieved on time on 31 December 1992; 
and 

(c) the ratification of the Maastricht Treaty, with its l)ew three pillar 
structure, which entered into force on 1 January 1993. 

The establishment of the European Union through the Maastricht Treaty 
underlined for Jersey and other States or jurisdictions outside the EU, the 
growing importance of EU law and policy not only for Members but also for 
non-Members. In the economic and financial field, this was under-scored by 
the creation of a Treaty framework with substantive and institutional provi­
sions as well as a binding timetable - for the achievement of economic and 
monetary union (EMU) by 1 January 1999. Although (as usual) scepticism 
was expressed in the United Kingdom as to the eventual success of this 
project, it was dear that the creation of a single currency accompanied by 
closer economic convergence could have serious implications not only for 
jurisdictions on the periphery of the EU, but also at the globalleveL68 

Between 1990 and 1997 when the EU's activities in the fiscal field increased 
sharply, Jersey's "pro-active" interest in developments in European integra­
tion were matched by those of Guernsey and the Isle of Man. During this 
time, the ongoing process of market integration under the Single Market 
programme was affected by accession negotiations with Austria, Finland, 
Norway and Sweden. Once again, the Norwegian people voted against EU 
membership, but the three other former EFTA countries became Members of 
the EU on 1 January 1996. The virtual demise of EFTA and of the European 
Economic Area Agreement reinforced the economic and political power of 
the EU. In particular, the intensification of legislation and administrative 
decision making for the Single Market was accompanied by the sharp 
increase in the number of European States which were directly affected by the 
EU's acquis communautaire. 

In the mid 1990's, the EU was focused not only on the completion of a 
genuine Single Market within the broader framework of EMU, but also on 
enlargement and constitutional reform. Developments under the "third 
pillar" on police powers and judicial cooperation gained momentum at this 
time, assisted by modifications in the Amsterdam and Nice Treaties. These 
Treaties in 1997 and 1999 respectively, made mainly incremental changes to 

.. The Treaty basis for EMU comprising substantive economic and monetary disciplines, institutions 
such as the European Central Bank and the three-stage timetable, was established in articles 98--124 of the 
ECTreaty. 
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the structural and institutional changes made in 1992 by the Maastricht 
Treaty. In particular, the Amsterdam and Nice Treaties further extended qual­
ified majority voting (QMV) as well as the scope of the European 
Parliament's powers under the "co-decision" legislative procedure (Article 
251 EC). Notwithstanding the apparently slow progress being made both on 
economic integration and enlargement, it was nonetheless clear to Jersey and 
the other Crown Dependencies that the Union's decision-making was a force 
to be reckoned with, irrespective of the formal provisions of Protocol 3 and in 
fields going well beyond the Single Market. 

Against this background, Jersey officials and politicians maintained 
contact, through their professional advisors in Brussels, virtually on a daily 
basis with developments in all fields of interest or concern to the Bailiwick. 
Informal visits were also made both by officials and politicians to "take the 
temperature" more directly. Undoubtedly, these visits helped to establish a 
positive impression in the minds of European officials, notably as regards the 
regulatory, supervisory and enforcement standards applied in the Islands. 
These contacts certainly served the Islands well in organisations such as the 
OECD (and FATF), occasionally assisting in dealing with uninformed criti­
cism from different quarters. A more pro-active approach was only adopted 
when the threat to Jersey's economy emerged in the shape of the EU's tax 
package (see below). 

THE ACQUIS COMMUNAUTAIRE AS A MODEL FOR NON-MEMBERS' LAW 

AND POLICY - ITS IMPACT ON JERSEY 

One of the themes of this paper is the fact that, despite the limited legal scope 
of the Protocol, Jersey has been increasingly affected in practice by the 
growing body of EC and even EU law, notably but not exclusively in the 
internal market area. Largely as a result of having to prepare for the unprece­
dented fifth enlargement, the Commission was forced to take stock of the 
complete corpus of existing rules of Community and Union law. As is 
explained below, these rules comprise - but are not limited to - the volumi­
nous secondary legislation (Directives, Regulations etc.).69 In addition to 
insisting on the complete adoption of the acquis by the new Member States, 
with minimal detogations or transitional periods, the Commission increas­
ingly makes use of the acquis in external relations. This is possible because of 

., This is often referred to in the press as comprising some 80,000 pages oflegal texts. I do not know 
whether this is accurate; it is however certainly misleading, since by far the more important acquis is that 
which is unwritten, such as the fundamental principles of EU law, as well as the case law of the European 
Courts. 

196 



Jersey's Changing Constitutional Relationship with Europe 

the political and economic power of the EU. Frequently, the acquis is 
extended to third countries on a consensual basis. Agreements with more 
than 100 countries have contributed to this process. The new"neighbour­
hood policy" intends to take this further (see below). Recently, in the fiscal 
field, the EU has attempted to impose its internal rules and disciplines on 
third parties, irrespective of their consent. Jersey has bee~ caught up in this 
process, much against its will, and for this reason some further explanation of 
the notion of the acquis communautaire may be useful, as well as the way it 
has been used by the Commission in negotiations with third countries. 

The fact that many EC terms of art (such as "acquis communautaire") 
continue to be expressed in French reflects the historic dominance of France 
and the French language in the development of the EU. With the accession of 
10 new Member States from Central and Southern Europe this is now dimin­
ishing, with the English language playing a greater primary role than ever in 
the everyday life of the EUJo Nonetheless, it is remarkable that there is no 
easy English translation for terms such as "acquis communautaire". In its 
broadest sense, this term embraces all formal sources of EU law (the Treaties, 
secondary legislation and rulings of the European and national courts), but 
also fundamental and general principles of law, "soft law" (recommenda­
tions, opinions, guidelines, communications, action plans etc.) and - perhaps 
most important of all-the decisions of the more than 1000 regulatory, advi­
sory, consultation and management committees which manage the Union's 
business on a daily basis.71 

The acquis communautaire notion has been widely used in the recent 
accession negotiations with the 10 new Member States from Central and 
Southern Europe. It was of course always the case that new Member States 
had to accept and apply Community law in force at the time of membership. 
However, particularly in the case of Greece (1981), Spain and Portugal 
(1986), the application of the relevant Community law was "diluted" by 
wide-ranging de rogations. In the fifth enlargement, the EU made it clear 
from the outset that derogations in the form of "transitional measures" 
would only be allowed in exceptional circumstances. Thus, the new Member 

70 Note however that aU legislation, Court judgments and other official documents will still need to be 
translated into all 20 official languages. The crisis in the EU's language services (both translation and inter­
pretation) exacerbated by the latest dramatic enlargement has largely gone unnoticed outside the institu­
tions. There is however a very real issue as to whether certain texts can be produced in .U official languages 
in areas where short legally-binding deadlines now apply (e.g .• mergers, state aids, anti-dumping and 
competition policy). 

71 The new Lamfalussy committee procedure in financial services is an example of how crucial legal and 
policydedsiol1S are taken by Committees largely removed from the public (and even Parliament's) eye. It is 
likely that, in the enlarged Union, with formal decision-making becoming ever-slower, such delegated law 
and decision-making will increase. !t is of cOllrse already important in highly-technical areas such as VAT and 
customs. The indirect impact of this "new approach" to rule-making in the EU on Jersey is discussed below. 
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States were required to accept the acquis applicable in the EU on 1 May 2004 
in its totality.72 

Apart from the enlargement context, the EU has used the acquis as a 
benchmark in many of its bilateral agreements. As indicated below, a great 
deal of acquis is automatically applicable to Iceland, Norway and 
Liechtenstein73 as a result of the EEA Agreement. In essence, the EEA 
provides for the automatic application of EC law on the "four freedoms", 
together with key "flanking policies" such as competition, state aids, social 
policy, consumer protection, environment, statistics and company law. 
Separate institutional mechanisms are provided for the enforcement of EEA 
rules as regards Norway, Iceland and Liechtenstein, through the EFT A 
Surveillance Authority and the EFTA Court. Disputes between the EC and 
one or more of the EFTA States are subject to a dispute settlement mecha­
nism through a loint Committee. 

As a non-Member State with economic interests closely tied to the EU, 
Switzerland has negotiated the extension of large areas of the acquis through 
more than 100 bilateral agreements. Historically, a key agreement as far as the 
free movement of industrial goods is concerned was the EFTA Agreement 
itself, although this Agreement has now largely been overtaken by the EU and 
the EEA Agreements. Following the rejection of Swiss participation in the 
EEA Agreement by the Swiss people, Switzerland has attempted to minimise 
the negative consequences of this by negotiating separate agreements in areas 
such as the free movement of persons, trade in agricultural products, public 
procurement, conformity assessments, transport and participation in EU 
research and development programmes. More recently, agreements have 
either been concluded or are being negotiated in areas such as the liberalisa­
tion of services, participation in the Schengen system, "third pillar" issues 
such as economic crime and police cooperation and environmental protec­
tion. Although Switzerland's primary purposes in this process has been to 
secure market access in the EU comparable to its principal competitors (as 
well as a degree of influence in EU decision-making in these areas),74 

12 This included new measures which were adopted between the time of signature of the Accession 
Treaty and J May 2004. Note that considerable doubts existed on the administrative and judicial capacity 
of most of the new Member States to enforce the acquis. 

73 As a jurisdiction which is in competition with Jersey in financial services, a comparison between 
Liechtenstein's status as aa EEA State, largely inside the Single Market but outside for tax and agriculture is 
especially instructive. 

74 Note that, even for EEA Member States. their participation in the EU legislative process is less than 
perfect. Article 99 of the EEA Agreement establishes a cooperation process based on the provision of infor­
mation and consultation in good faith. This does not of course guarantee that the EFTA countries' wishes 
will be taken into account in the final version of the EU legislation. More importantly, article 6 EEA 
provides that in the interpretation of the EEA Agreement (insofar as the provisions are identical to the EC 
rnaty), the rulings of the EC] are binding. 
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Switzerland has also had to make concessions to EU interests, perhaps most 
notably in the field of personal taxation. 

More generally however, the fact that the EU is - with the United States -
the largest market in the world for goods and services, means that third coun­
tries have little choice other than to adopt their internal law and regulations 
to those of the ED. For many countries, this dependence on the EU acquis has 
led to applications for EU membership. Taking the European Continent as a 
whole, there is now a small and diminishing number of jurisdictions which 
are not either EU Members, applicant States or States with Treaty links which 
provide for total or partial application of the EU acquis. 

The economic power of the Union and the need to be represented in its 
decision-making, was the main motivation for former EFTA countries to join 
and for Switzerland to engage in such an extensive programme of bilateral 
negotiations. Even if a primary consideration for the Central European 
former Warsaw Pact countries was security (principally from Russia) - as 
evidenced by their rush to join NATO - the need for economic growth in a 
large de-regulated market was also of crucial importance. In this context, it is 
important to underline the fact that - as applicant States - the Central 
European countries, as well as Cyprus and Malta, were all required to accept a 
binding obligation to implement the EU acquis in its totality. Despite being 
admitted, with observer status, to Council meetings during the accession 
process (after the conclusion of negotiations and the signature of the Treaty 
of Accession), the influence which even large countries such as Poland could 
bring to bear on the EU decision-making process before membership, is 
negligible. Of course, for all these countries, the ultimate goal (now success­
fully achieved) was to gain the right to appoint their own Commissioners, 
vote in the Council and send MEPs to Brussels and Strasbourg, with a 
concrete reflection of their sovereignty and an influence on EU law and 
policy. 

The purpose of this analysis is not to suggest that Jersey should immedi­
ately seek to join the EU, either independently or under the aegis of the UK. 
The fact is however (as is shown by the reviews of recent practice of other 
micro-jurisdictions below) that all European jurisdictions on the periphery 
of the EU without exception - whether formally sovereign or not - now 
define their international personality, to a greater or lesser extent, by refer­
ence to the EU and its acquis. It would be strange if this were not the case for 
Jersey. The additional complication in the case of Jersey, compared for 
example with notionally sovereign States such as Andorra, Liechtenstein or 
San Marino, is the need to address the constitutional relationship with the 
UK at the same time as reviewing the adequacy of Protocol 3 as a "constitu­
tional" framework for relations with the ED. 
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THE "TAX PACKAGE" AND THE EFFECT ON JERSEY'S 

RELATIONSHIP WITH THE EU 

In the mid-1990s, following the agreement for a legal framework for EMU in 
the Maastricht Treaty (articles 98-124 EC), the Commission took a major 
initiative in the field of direct taxation. In launching a "package" of measures 
in the field of direct taxation, comprising a draft Directive on the taxation of 
interest on savings, a Directive for the avoidance of double taxation in 
interest and royalties and a "code of conduct" for harmful business taxation. 
The inclusion of an external dimension for the first two of these measures 
had profound effects on Jersey and the other Crown Dependencies, which 
were to constitute a landmark (and perhaps a catalyst for change) unlike 
anything which had gone before. 

Although the Commission had identified direct taxation as an area which 
needed to be addressed in order to complete the Single Market (and multina­
tional enterprises had long complained about the extent to which double 
taxation remained a serious obstacle to doing business in Europe), Member 
State opposition had delayed progress in the Council. The unanimity 
requirement for Council voting on tax legislation was only one of the factors 
involved. Member States' desire to protect their fiscal sovereignty at a time of 
economic difficulty was an over-riding reason for this. For these reasons, in 
contrast with the situation in indirect taxation (VAT and excises), no progress 
has been made towards the harmonisation or even coordination of corporate 
tax rates and structures. 

Although, from Jersey's perspective, the measures included in the "tax 
package" were of vital concern, they represented only a "second best" option 
for the EU, particularly for the Commission. The Commission's aim in 1996 
was (and remains today) to achieve closer coordination (if not harmonisa­
tion) of Member States corporate tax rates and structures. Despite the 
production of a succession of policy papers by the Commission and a series 
of rulings by the European Courts applying fundamental principles of EC 
law to national tax systems, further progress in these core areas seems as 
remote today as ever. In order to present a consensus amongst the Member 
States, the Commission proposed legally binding measures to deal with the 
taxation of savings interest and for the avoidance of double taxation on 
interest and royalties. In contrast - and because of the political sensitivities 
involved - the Commission proposed a non-binding Code of Conduct to 
eliminate harmful business taxation. 

From the outset it was clear that, to make the proposed TOSD and the 
Code work in practice (and to make the "package" acceptable to all Member 
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States in the Council), an external or extra-territorial dimension was impera­
tive. Thus, the Commission - for the first time in the field of taxation -
obtained a "mandate" from the Council to negotiate agreements with certain 
third countries and territories in order to ensure that the principles of the 
TOSD were respected in these jurisdictions.75 Article 17 of the TOSD 
provided that Member States were to apply the Directive from 1 January 2005 
(since extended by the Council to 1 July, 2005) on condition that the United 
States, Switzerland, Liechtenstein, San Marino, Monaco and Andorra 
applied, on the same date, equivalent measures to those contained in the 
Directive. For the Channel Islands, the Isle of Man and the dependent or 
associated territories in the Caribbean, a stricter obligation was envisaged, 
namely to apply the same measures as those in force in the Community. 

As far as the external dimension of the Code was concerned, this was of 
more limited scope than the TOSD. Thus, Member States' commitment was 
limited to "promoting" the adoption of Code principles in third countries. 
This limited engagement must be seen of course against the background of 
the fact that, since 1998, the OECD had launched a similar (and geographi­
cally more far-reaching) exercise for the removal of harmful business taxa­
tion (see below). 

It is not the purpose of this paper to discuss the negotiating history of the 
tax package in detail. However, the importance of this process and these 
measures for Jersey and the other Crown Dependencies should not be under­
estimated. They mark, in my view at least, a turning point in Jersey's relations 
with the EU and perhaps also with the UK so far as its representation of 
Jersey's interests in international relations are concerned. Some of the key 
factors in this process therefore need to be noted. 

For the Commission, the TOSD was important more as a step towards 
greater fiscal cooperation between national tax authorities in an enlarged EU, 
than to secure the return of fiscal revenue to individuals' countries of resi­
dence, important as this was for certain Member States such as Germany, 
France and Belgium. Given the unavoidable external dimension of this 
measure (and to a lesser extent of the Code of Conduct), the Commission 
were pleased to have been entrusted by the Council with responsibility for the 
relevant negotiations. Negotiations with Switzerland, Liechtenstein, 
Andorra, Monaco and San Marino were difficult as envisaged. Those with the 
United States were more of a formality.76 As far as other jurisdictions were 

75 Classically, the Commission is the Community negotiator in matters falling within the common 
commercial policy under artide 133. On issues of "mixed competence" (e.g. financial services), the 
Commission may also negotiate on behalf of the Member States for eJGl.1llple in WTO "Rounds' of trade 
negotiations. To be "mandated" in the field of direct taxation was unprecedented. 

76 In its report presented to the CounciJ on 28 November 2002, the Commission took the view that the 
U.S. is an active proponent of infonnation exchange and the analysis of the current information exchange 
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concerned, at the outset at least, the Commission anticipated that the United 
Kingdom (and the Netherlands as far as Aruba and the Dutch Antilles were 
concerned) would take responsibility, "in accordance with its constitutional 
arrangements:' for ensuring that "the same measures" as those in the 
Directive were applied in the Crown Dependencies. 

It appears that the precise constitutional relationship between the UK and 
its Crown Dependencies was not made sufficiently clear by the UK either to 
the Commission, to the Council Presidency (and Secretariat) or to the 
Member States. Undoubtedly, many Member States at least assumed that the 
UK's responsibility for the Crown Dependencies' external relations and 
defence was matched by comparable responsibility for the Islands' internal 
affairs, and that, at least as a last resort, the UK could impose tax legislation 
on Jersey and the other Crown Dependencies. This is of course not the case. 
Under UK constitutional law, Jersey and other Crown Dependencies enjoy 
virtually unlimited autonomy in managing their internal affairs. Even in 
international relations, the Islands have - in recent years - acted independ­
ently, for example in bilateral and multilateral discussions on taxation and on 
related issues such as money laundering. Initially therefore, attempts by the 
Commission (and by the UK) to persuade the Crown Dependencies to adopt 
the same measures as those in the Directive, were firmly resisted. There were 
several reasons for this. 

As background, it is important to keep in mind that, in the Council of 
Ministers, the UK assumed a particular responsibility for the successful 
conclusion of the TOSD or was at least anxious not to be seen as responsible 
for its failure. Following the Commission's initial proposal which would have 
allowed the "coexistence" of exchange of information with a withholding tax, 
the UK insisted on automatic exchange of information. The Feira European 
Council of 19-20 June 2000 essentially endorsed the UK approach and shifted 
the emphasis towards a directive based on exchange of information. 
Opposition by Austria, Belgium and Luxembourg resulted in agreement at 
Feira on a seven-year transitional period before the introduction of auto­
matic exchange of information for these Member States. This, of course, 

possibilities between the Member States and the U.S. show Ihat current tax treaty provisions provide a 
solid basis for the development of the existing wide ranging information exchanges. Moreover, the 
Commission emphasised that the U.S. is in the process of extending the coverage of its domestic reporting 
requirements 10 provide a more complete basis for information exchange with those of ils tax treaty part­
ners thal are prepared to reciprocate. At the ECOFIN Council of 211anuary 2003, the Council stated that il 
considers Ih.llhe condilions are "effectively satisfied in the case of the United States of America. q". 
Austria, Belgium and Lu.xembourg are expected to move to automatic exchange of information if and 
when the Council agrees by unanimity that the United States of America are committed 10 exchange of 
information upon requ.est as defined in the OECD agreement for the purposes of the Directive and the 
other five named third countries also move to exchange of information upon request. No indications have 
been made that this is envisaged for the foreseeable future. 
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provided a model which was immediately adopted by all the third countries, 
as well as the majority of the dependent or associated territories, including 
Jersey. 

Having assumed primary responsibility for the success of the Directive, the 
UK exerted considerable pressure on the Crown Dependencies to cooperate 
with the EU, to negotiate agreements in effect giving (irrespective of Protocol. 
3) extraterritorial effect to the TOSD and subsequently to pass internal legis­
lation to this end. Whatever the political correctness of this approach, the line 
taken by the UK authorities ignored UK constitutional law, including the 
clear provisions of Protocol 3. The fact that the Crown Dependencies acted 
"voluntarily" in cooperating with the UK and the EU does not alter the fact 
that the approach adopted by the UK violated at least the principles of legal 
certainty and legitimate expectations based, inter alia, on the fact that 
Protocol 3 forms an integral part of UK constitutional law and is, one of the 
rare examples of written law in the constitutional relationship between Jersey 
and the UK.77 Whether a written constitution would have afforded greater 
protection to the Islands must be doubtful, although the possibility of judi­
cial review by a Constitutional Court (as for example in Germany) may well 
have provided a firmer basis upon which Jersey and the other Islands could 
have resisted pressure from the UK authorities, notably the Treasury. 

Following extensive discussions between the three Crown Dependencies 
themselves and with the UK (notably the Treasury, the Inland Revenue and 
the Department for Constitutional Affairs), it was decided that - in contrast to 
the situation with Switzerland and the other third countries - agreements 
would be made between each Crown Dependency and each of the 25 Member 
States. The reasons why a different approach was chosen by the EU for the 
UK's dependent territories and the third countries are not entirely dear, 
although it may well be that the UK itself did not wish to see precedent-setting 
agreements negotiated between its dependent territories and the EC as such. 
In the event, the solution which was reached was broadly analogous to the 
situation which would have existed if a single agreement had been negotiated 
between each dependent territory and the EC. Thus, following extensive 
concertation, mainly amongst themselves but also with the UK, the Crown 
Dependencies settled on the text of a "model agreement". This was then "nego­
tiated" by the representatives of all three Islands acting in concert with the 
Commission and the Irish Government in its role as Council Presidency. 

77 It is remarkable (to this writer at least) that greater prominence has not been given to the role of EU 
law {particularly Protocol 3) in the relationship between the Crown Dependencies and the UK. This is 
probably partially explained by the absence of "constitutional" or EU-related litigation involving the 
Crown Dependendes either in the Jersey or the UK Courts. Lord Falconer, when .clmowledging the 
leading role played by Jersey in the drafting of the Model Agreement, effectively glosses over the fact that 
Jersey's "cooperation" was only secured by fairly overt "power politics" on the part of the UK authorities. 
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In contrast to the protracted and often controversial negotiations with 
third countries, the EU's negotiations with the Crown Dependencies were 
marked by a high level of efficiency and professionalism on the latter's part. 
Thus, although there were difficulties to be ironed out on a number of tech­
nical issues, the core provisions on the retention tax, including the modalities 
for its collection and payment, were negotiated without excessive controversy 
or difficulty. 78 

More problems were caused by the "procedural" provisions of the Model 
Agreement, including the conditions for suspension, termination and 
dispute settlement. Throughout the process, the Crown Dependencies (for 
whom Jersey assumed the role oflead negotiator) were conscious of the over­
riding need to ensure a "level playing field" not only as regards other third 
countries and dependent territories, but also between the Member States 
themselves. The Crown Dependencies also wished to make it clear that, by 
virtue of Protocol 3, they were outside the fiscal territory of the EU. There 
was no question therefore of the Crown Dependencies adopting the Directive 
as such. Finally, unlike the third countries involved, the Crown Dependencies 
did not seek "counter-concessions" from the EU in exchange for their cooper­
ation in the extraterritorial application of the principles contained in the 
TOSD. 

It is of course premature to evaluate the long-term effects of this turning 
point in relations between the Crown Dependencies and the EU. 
Undoubtedly, those on the Commission and Council Presidency side who 
participated in this exercise cannot but have been impressed by the profes­
sionalism of those representing the Crown Dependencies. Of course, in this 
instance, the interests of all three Crown Dependencies were identical and 
enabled the Islands to work together, seamlessly, as a team. As is discussed 
elsewhere in this paper, this model would be difficult if not impossible to 
replicate when the interests of the three jurisdictions differ. However, given 
the success (in adverse circumstances) of this exercise - together with that 
involving the technical adjustments to Protocol 3 in the negotiation of the 
Constitutional Treaty discussed above - it is clear that in terms of capacity to 
conduct international relations, the Crown Dependencies are at least at the 
level of comparable sovereign States. This is an element which should be 
taken into account not only in the Crown Dependencies themselves but also 
in London; in any future discussions on the international "personality" of the 
Crown Dependencies,79 

7' Lord Falconer, in his speech to the States on 10 May 2004, noted that "the signing of these 
Agreements will be an historic event for Jersey, enabling you 10 deal bilaterally with other EU Member 
Slates within a framework that generates confidence from both sides". See £n. 13. 

'9 Note that in its Strategic Plan 2005-2010, the Tersey authorities speci£icaUy identify the development 
of Jersey's international personality as a priority. 
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Although it is not possible in this paper to give a full analysis of the 
proposed Model Agreements, the following outline may be helpful. Two 
points need to be made at the outset. First, the texts of the Model Agreements 
were prepared by the Crown Dependencies and subsequently changed very 
little on the EU side. Secondly, although the Crown Dependencies were 
careful to proceed in discussions with the EU authorities tal;,cing into account 
progress in the EU's negotiations with other third countries such as 
Switzerland, the efficiency with which the negotiating process was handled 
was recognised by the EU (particularly the Commission and Council 
Presidency) and undoubtedly enhanced the standing of the Crown 
Dependencies with the EU Member States. 

The preamble to the Agreements contains useful confinnation that Jersey 
is not within the EU fiscal territory and that Protocol 3 thus excludes fiscal 
policy. It is noted that Jersey will apply a "retention tax" with effect from the 
date of entry into force of the Directive (l July 2005) provided that the 
Member States and other third parties have implemented the Directive and 
the other Agreements made in relation to it. Jersey also confirms that it is to 
apply automatic exchange of information in the same terms as provided for 
in Chapter II of the Directive from the end of the transitional period as 
defined in article 10(2) of the Directive. The Agreements usefully provide 
that Jerseys legislation on collective investments is deemed to be equivalent 
in its effect to EC legislation referred to in articles 2 and 6 of the Directive. 
Finally, the Agreement provides that Jersey will transfer 75 percent of the 
revenue of the retention tax to the competent authority of the Member State 
concerned, in respect of interest payments made by a paying agent estab­
lished in a contracting party to an individual resident in the other contracting 
party. 

The Agreements, both with Member States which apply exchange of infor­
mation and with Member States applying withholding tax, are reciprocal in 
form. Thus, they provide that Member States are to provide the Jersey 
authorities either with information concerning beneficial owners resident in 
Jersey but receiving payments from a paying agent in a Member State or the 
levying of a retention tax on interest payments made to residents of an EU 
Member State with an account in Jersey. The definitions provided in the 
Agreements (of "beneficial owner", "paying agent" and "interest payment") 
are broadly the same as those provided in the Directive itself. A retention tax 
revenue sharing arrangement is made such that Jersey is to retain 25 percent 
of the retention tax deducted under the agreement and 75 percent of the 
revenue is to be transferred to the other contracting party. 

Perhaps the most controversial aspect of these negotiations (leaving aside 
the principle of the Agreement itself) was the issue of dispute settlement. The 
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background to this issue was the fact that, being outside the EU for fiscal 
purposes, Jersey would not have the possibility of recourse to the European 
Courts for the settlement of disputes arising under the Agreements. Similarly, 
unlike third countries such as Switzerland and Liechtenstein (or even 
Andorra or San Marino), Jersey had no other framework for dispute settle­
ment either with the EU or its Member States. 

The Agreements contain a "best endeavours" clause to resolve difficulties 
or doubts regarding the implementation or interpretation of the Agreement 
by mutual agreement. In addition (and as a further safeguard for the Crown 
Dependencies), either party may terminate the Agreement by giving notice of 
termination in writing. In such a case, the Agreement shall cease to have an 
effect 12 months after the serving of notice. Finally (and crucially in view of 
the absolute need for a level playing field), it is made clear that the Agreement 
is only to apply on condition that all other parties (the Member States of the 
EU, the United States, Switzerland and Andorra, Liechtenstein, Monaco and 
San Marino and all the relevant dependent and associated territories of the 
Member States of the EC) adopt and implement measures which conform 
with or are equivalent to those contained in the Directive or in the 
Agreements and provide for the same dates of implementation. Six months 
before the date of entry into force of the Directive (now 1 July 2005) the 
contracting parties are to decide, by common accord, whether this condition 
of "simultaneous application" has been met. Equally, subject to the mutual 
agreement procedure, the application of the Agreement or parts of the 
Agreements may be suspended by either party if the Directive ceases to be 
applicable either temporarily or permanently under EC law, or in the event 
that a Member State suspends the application of its implementing legislation. 
Similarly, and also subject to the mutual agreement procedure, either 
contracting party may suspend the application of the agreement if one of the 
third countries or territories subsequently ceases to apply the measures. 

It has already been necessary for the EU to postpone the date of implemen­
tation of the Directive until} July 2005. Currently, although most of the "old" 
EU Member States have notified their implementing legislation to the 
Commission, very few of the "new" Member States have done so. At the 
beginning of 2004, the Commission sent infringement letters for failure to 
transpose the Directive to Austria, Belgium, Denmark, Finland, France, 
Germany, Greece, Ireland, Italy, Luxembourg and the UK. Until now, out of 
the old Member States, only Greece, Italy and Luxembourg have not trans­
posed the provisions of the Directive into national legislation. A majority of 
the ten new Member States have not adopted national legislation necessary to 
apply the Directive and a few have not even published draft legislation, even 
though the deadline for adoption was 1 May 2004. 
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The implementation process regarding the third countries has been 
proceeding smoothly since a package of bilateral agreements, including the 
TOSD agreement with Switzerland, were initialled in June 2004. Even if the 
situation improved in the course of 2004, it is clear that the extension agreed 
by the Council for the entry into force of the Directive on 1 July 2005 was 
indispensable and even this may be optimistic. Full implementation could 
also be further delayed as a result of the ratification process in Switzerland, 
and perhaps Andorra, San Marino and Liechtenstein, which provides for the 
possibility of a referendum. Even though Andorra has given guarantees that it 
would be ready to implement the agreement as early as April 2005 and poten­
tial delays due to the constitutional arrangements in Switzerland have already 
been taken into account when changing the date of application to 1 July 2005, 
ED institutions will obviously closely monitor the implementation process in 
third countries. 

Perhaps more fundamentally, there appears to be a measure of scepticism, 
particularly in third countries such as Switzerland, as to whether the TOSD 
process will lead to substantial fiscal revenue being "repatriated" to ED 
Member States. The feeling appears to exist amongst legal and fiscal experts 
in third countries that the lack of clarity or uncertainty regarding the defini­
tion of terms such as "paying agent" and "beneficial owner" means that scope 
exists for those wishing to do so, to escape from the coverage of the agree­
ments. If this is correct, it may be questioned whether the 7 or 8 years work 
within the EU and with the selected third countries and territories will have 
been worthwhile. 

By general agreement, the TOSD and its related Agreements are marginal 
in the sense that top priority in the ED itself still needs to be given to 
providing a common tax base for corporate tax80, even if any coordination of 
rates is unnecessary. Finally, despite the Commission's insistence on the need 
to extend the coverage of the TOSD to other financial centres (for example in 
Asia) and its commitment to do so in the Memorandum of Understanding 
(MoD), of the Agreements with third countries, it is unclear that countries 
such as Singapore would have the necessary political will or incentive to enter 
into negotiations with the ED on this matter. If this is the case, then ED 
Member States, third countries and other jurisdictions such as Jersey which 

"" With hindsight and taking into acroun! the seven years which have been spent to obtain the limited 
results in both the TOSD and the Code, it must be difficult for the Commission to be other than 
pessimistic regarding future corporate tax initiatives, especially in a Union of 25 Member States, where the 
unanimity rule applies to Council voting on tax matters. It is for this reason that, in my view, new tax 
initiatives may well take place within the framework of "enhanced cooperation" and by using "soft law" 
measures such as the Code. See further the Commission papers Tax policy in the EU - priorities for the years 
ahead, COM(200i) 260 final of23.5.2001; An Internal Market without company tax obstacles - achieve­
ments, ongoing initiatives and remaining challenges, COM(2003) 726 final of 24.11.2003. 
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have so far reached agreement with the EU will have no guarantee that there 
will not be a "flight of capital" from their jurisdictions to others in the world, 
where no agreement on information exchange or retention tax with the EU 
exists. Despite the uncertain and controversial background to the TOSD and 
its related international agreements, the impact of this exercise on Jersey and 
the other Crown Dependencies has been profound. More than any other 
development in the last 30 years, the virtual imposition of these measures on 
Jersey by the UK, acting as "agent" of the EU, has rightly provoked funda­
mental reflection on Jersey's constitutional relationship both with the UK 
and with the EU. 

THE CODE OF CONDUCT ON BUSINESS TAXATION - A MORE 

SERIOUS CHALLENGE TO JERSEY? 

Although the taxation of interest payments to EU residents may have a 
certain impact on the extent to which such funds would be located in Jersey, 
the pressure which was brought to bear on Jersey by the UK acting on behalf 
of the EU, to amend its company tax legislation is arguably of greater 
concern. Part of the "package" of tax measures agreed by the ECOFIN 
Council on 1 December 1997 was a Resolution on a Code of Conduct for 
Business Taxation. Section M of this Code ["geographical extension"] stated 
clearly that the Code would apply to the dependent and associated territories 
of Member States and that it should also be "promoted" to third countries. It 
is important to remember that this initiative by the EU was taken at virtually 
the same time as a similar initiative in the OECD on harmful tax competi­
tion. Both the EU and OECD actions were based on the understanding that, 
although taxation was a legitimate instrument of national economic policy in 
order to promote competitiveness, certain tax measures were "harmful" and 
should be eliminated. The EU Code, which was legally non-binding, estab­
lished a procedure of "peer review" whereby national tax measures which 
were potentially harmful would be tabled, reviewed and, to the extent that 
they were found to be "harmful;' gradually eliminated and replaced by non­
harmful measures. As far as the UK was concerned, measures in all three 
Crown Dependencies were identified.81 

Section M of the Code provided in part that "Member States with 
dependent or associated territories ... undertake, within the framework of 
their constitutional arrangements, to ensure that these principles are applied 
in those territories." The Jersey Exempt Company legislation was identified 
by the Group as potentially harmful and became one of 66 measures on the 

., Full details of the measures are to be found in the Primarolo Repon: The Code of Conduct on Business 
1axalion I Primaralo Group, ECOFIN Council of 29.1 L 1999. 

208 



Jersey's Changing Constitutional Relationship with Europe 

final list of harmful measures which were subject to the "standstill" and "roll­
back" provisions of the Code82• After considerable reflection and consulta­
tion, Jersey proposed new company tax legislation which was subsequently 
submitted to the Group by the United Kingdom and approved as being 
consistent with the Code. 

As in the case of the TOSD, Jersey found that its compapy tax legislation 
has had to be changed as a result of: 

(a) action initiated by the EU outside the framework of Protocol 3; 
(b) political pressure from the United Kingdom outside the framework 

of established constitutional arrangements and arguably in contra­
diction with the phrase in the Code of Conduct which provides that 
Member States should act "within the framework of the constitu­
tional arrangements"; 

(c) pressure exercised in such a way as to endanger the legal and 
economic basis for Jersey's hard-won economic prosperity and 
political stability. 

As Jersey and other territories affected by the EU and OECD measures 
have made dear, the attempts by the EU and OECD to apply their tax law and 
policy (even when it is legally non-binding) extra-territorially is not only in 
doubtful conformity with public international law but also threatens the 
economic viability of States and territories which often have no other means 
of economic survival. This is particularly true of developing countries in the 
Caribbean, but applies to micro-jurisdictions such as Jersey, Guernsey and 
the Isle of Man, for whom attracting financial services and other corporate 
business to establish a base in the Islands is crucial to their future prosperity. 

A common and disturbing theme which runs through the extra-territorial 
extension of EU tax policy (and that of the OECD) is the absence of any legal 
basis for such action. Unlike areas such as trade, health, civil aviation, 
maritime policy and telecommunications, there is no universal (or even 
regional) agreement on tax, either as regards rates, structures or even the 
details and modalities of international cooperation. No legal definition of 
"tax haven" exists. Economic and non-binding definitions such as those in 
the OECD's 1998 Report and in the EU's Code of Conduct (para. B, 1-5) 
cannot lawfully be applied to non-Members.83 In the case ofJersey, the situa­
tion is even worse. A change in Jersey's corporate tax law and policy was 
forced on the Island not only contrary to the provisions of Protocol 3, but 
also contrary to the spirit if not the letter of UK constitutional law. It is only 

.2 The four Jersey measures identified by the Code were the Tax Exempt Companies. the Intemational 
Treasury operalio'/lS. International Business Companies and Captive Insurance Companies . 

• , Note that the Code defines "harmful" tax practices rather than "tax havens~ 
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of limited consolation in this context that Jersey and the other dependencies 
at least did not suffer the "double jeopardy" endured by Gibraltar, and certain 
Member States (such as Belgium) whose company tax legislation was not 
only subject to the standstill and rollback provisions of the Code of Conduct, 
but was also attacked by the Commission under EU state aid law. 

For the sake of completeness, some mention should be made of the OECD 
tax initiative. Unlike the EU Code of Conduct which addressed rates of taxa­
tion (or at least differences in rates of taxation), the OECD initiative (based 
on the OECD's 1998 Report Harmful Tax Competition: An Emerging Global 
Issue) addressed the issue of effective exchange of information and trans­
parency. Although the OECD initiative, like that in the EU, was an attack on 
allegedly harmful tax practices, including "tax havens", the OECD did not use 
the device of "standstill" and "rollback" to address specific measures.84 

Nonetheless, the attempt by a limited number of developed countries within 
the OECD to impose tax policies (including exchange of information and 
cooperation) on non-members was not only arguably in breach of public 
international law, but also deeply resented by some of the developing coun­
tries and territories on whom OECD policy was imposed. From a more posi­
tive standpoint, the OECD initiative provided Jersey with an opportunity to 
enhance its reputation as a well-regulated financial jurisdiction. In addition, 
from a constitutional perspective, Jersey conducted its negotiations with the 
OECD Secretariat independently of the UK authorities. In this way, Jersey 
cemented its "standing" in the OECD, where the Island already represented 
its own interests in the Financial Action Task Force (FATF) and in the 
Offshore Group of Banking Supervisors. 

On 22 February 2002, Jersey provided the OECD with a letter of commit­
ment ensuring that the Island was not included on the OECD list of uncoop­
erative tax havens. In its letter of commitment, Jersey undertook to maintain 
legal mechanisms allowing information to be provided to tax authorities on 
specific request for the investigation and prosecution of criminal tax matters 
on a reciprocal basis. Such information is to be provided even if the conduct 
being investigated would not constitute a crime under Jersey law. Jersey also 
undertook to provide to tax authorities upon specific request and in accor­
dance with tax information exchange agreements (TIEAs) to be negotiated 
with individual countries, information that may be relevant to civil tax 
matters. Jersey undertook to negotiate TIEAs on condition of full reciprocity, 
including adequate protection against the unauthorized disclosure of infor­
mation by the receiving jurisdiction and taking into account privacy obliga­
tions arising under relevant human rights law . 

.. The OEeD exercise lost considerable momentum (and credibility) following the lack of support 
from the Bush adn:iinistration in the US. 
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As far as transparency is concerned, Jersey undertook to ensure the avail­
ability of information on beneficial ownership of companies and other legal 
entities established in Jersey and to ensure that the Jersey authorities have 
access to bank information relevant to tax matters of both resident and non­
resident business enterprises, individuals and other entities, including trusts. 
Jersey would also require accounts to be kept by companies _and other entities 
in Jersey, in accordance with accepted international standards. 

As background to Jersey's commitment to the OECD, the Island Authorities 
underlined a number of points which had also been made with Commission 
officials in Brussels. These were that Jersey already has existing legislation 
providing for exchange of information on criminal tax matters and under 
Jersey's legislation in respect to the investigation of fraud, all crimes, money 
laundering and international cooperation, Jersey could already provide infor­
mation to some other jurisdictions which could be regarded as an exchange of 
information in respect to civil tax matters. More generally, and politically, 
Jersey took the opportunity of its commitment to the OECD to underline the 
need for an inclusive process in setting internationally accepted standards, in 
view of the need to attract global support for these standards. In this respect, 
the OECD Committee on Fiscal Affairs could only be successful if its work 
were carried out on a global basis and through a global partnership. The prin­
ciple of a level playing field was indispensable in the fiscal field. As far as Jersey 
was concerned, the need for a level playing field also meant that OECD 
Members which failed to adopt equivalent commitments or to satisfy the stan­
dards of the 1998 Report would be subject (like non-members of the OECD) 
to a "common framework of defensive measures:' Finally, the Jersey authori­
ties emphasized that fair tax competition in all areas of business activity was a 
benefit to the world economy and was not to be discouraged. 

THE IMPACT ON JERSEY OF EU ACTIVITIES IN JUSTICE 

AND OME AFFAIRS 

Over the last seven years, it is understandable that Jersey's attention has 
increasingly been focused on the potential negative consequences of the "tax 
package" adopted in 1996 and the opportunities offered by the integrated EU 
financial services markets. However, during this time, and in a way which is 
related to developments in EU tax policy, the "third pillar" of the Maastricht 
Treaty has provided a basis for increased inter-governmental cooperation in 
the field of justice and home affairs. s5 Although dissatisfaction has been 

as Title VI of the Treaty on European Union (TEU) laid down provisions on "police and judicial roop­
eration in criminal matters". Substantial amendments were introduced in this area, particularly by the 
Amsterdam Treaty which came into force on I May 1999. 
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expressed with progress in a number of areas under the third pillar, there is 
no doubt that there exists today a level of cooperation between national law­
enforcement agencies (and judiciaries) which was unimaginable ten years 
ago. Given its prominence in the world of international finance, it was incon­
ceivable that Jersey would be unaffected by these developments or indeed, 
given its excellent reputation in the field, that it would avoid appropriate 
action to relate to these European developments outside the scope of 
Protocol 

As with almost all new areas of EC or EU policy (the Single Market and 
EMU were two previous examples), the prospects for successful cooperation 
between Member States in this area were regarded with some scepticism, 
notably in the United Kingdom. Increased cooperation between police and 
other law enforcement authorities had become essential as a result of the total 
abolition of internal frontiers under article 14 EC. In short, the free move­
ment of goods, services, persons and capital was accompanied by greater 
freedom for criminals and criminal activities. Article 29 TEU provided that 
an important Union objective should be to "provide citizens with a high level 
of safety within an area of freedom, security and justice by developing 
common action among the Member States in the fields of police and judicial 
cooperation in criminal matters and by preventing and combating racism 
and xenophobia:' This Treaty objective was to be achieved by preventing and 
combating crime, organized or otherwise, in particular terrorism, trafficking 
in persons and offences against children, illicit drug and arms trafficking, 
corruption and fraud, through closer cooperation between police forces, 
customs and judicial authorities in the Member States. 

It soon became dear that in this, as in other areas of EU policy, measures 
could not be confined to ED Member States alone. In particular, a close nexus 
was perceived between the creation of a single financial services market and 
the total abolition on free movement of capital (accompanied and enhanced 
by the increasing use of electronic commerce), the possibilities for fiscal 
evasion both at the personal and corporate levels (thus necessitating increased 
cooperation between national fiscal authorities) and international criminal 
activities such as money laundering. It was therefore not surprising that ED 
action in all these areas tended to progress simultaneously if not in a coordi­
nated manner. From an early stage therefore, as a jurisdiction conscious of the 
need to preserve the highest possible standards of regulation and supervision, 
Jersey took an active interest in developments at EU level in the field of justice 
and home affairs, in particular in the field of money laundering. 

Jersey's monitoring activities in this and other areas were facilitated by the 
fact that, following the example set in the 1985 White Paper for the comple­
tion of the internal market, the Community increasingly adopted legislative 
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programmes accompanied by politically-binding time tables in other fields 
of activity. The Financial Services Action Plan (FSAP) is an example which is 
discussed below. Likewise, in police and judicial cooperation, legislative time 
tables, action plans and "scoreboards" providing transparency for Member 
States'86 progress in implementing legislation adopted by the Council, facili­
tated monitoring by Jersey and other non-member jurisdi(tions. At the same 
time, even if in strictly legal terms the powers of the Commission were 
limited in this area of inter-governmental law and policy, in practice the role 
and influence of the Commission has increased steadily over the last decade. 
Thus, the Commission's Directorate General for Justice and Home Affairs is 
now one of the largest services in the Commission and takes responsibility 
not only for proposing legislative initiatives in this area but also for moni­
toring and enforcing respect by Member States for measures already adopted. 

Jersey and the other Crown Dependencies have been particularly keen not 
only to monitor the adoption of EU law and policy in this area, but also to 
ensure that the EU and other international authorities recognize that Jersey's 
own legislation in the field of economic crime (as well as the Islands' track 
record in international cooperation) was of the highest order. In general, this 
has been achieved. Jersey has been a participant, in its own right, in the 
Financial Action Task Force (FATF) established under the OECD. At the same 
time, Jersey officials and the Law Officers have ensured that the Commission 
are kept informed of Jersey legislation in this area, through meetings not only 
with the Director General for Justice and Home Affairs but also with the 
Commission's anti-fraud service (OLAP), which takes action in cooperation 
with national police forces against fraud on the Community budget.s7 These 
meetings have been welcomed by the Commission, which has responded 
favourably not only to the extent to which Jersey's own legislation (for 
example, on money laundering) broadly reflects that in force in the EU, but 
also on the efficiency of the cooperation provided by the Jersey authorities 
(notably the Law Officers) in their dealings with Member States or Union 
authorities.88 

There was of course no way in which Jersey (or indeed the United 
Kingdom itself) could have known in 1972 that the economic goals of the 

'6 See Commission documents SEC (2004) 401 and 680 which contain an impressive list and summary 
of the main measures adopted in this field under the Tampere programme, in fields such as asylum and 
immigration, visa policy, judicial cooperation in civil and criminal matlers, mutual recognition of judg­
ments, and the light against drugs, terrorism and other forms of international crime. 

87 Given the extensive legislation adopted by the EU in the field of money-laundering, the fact that 
Jersey has enacted comparable legislation in parallel to that in the EU has been particularly well-received 
by the EU authorities. 

,. Lord Fakoner has recognised Jersey's efforts to develop measures to counter the threat posed by 
money laundering and other financial crime (speech to the States on 10 May 2004). See fn 13. 
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European Community would, as a result of unforeseen events, need to be 
complemented in areas such as security, defence and criminal law. Although 
there is no doubt (at least in my mind) that the total abolition of internal 
frontiers on 3l December 1992 emphasised the need to strengthen the 
external borders of the EU, the main impetus which led to the second and 
third "pillars" of the EU being included in the Maastricht Treaty in 1992 were 
the collapse of the Berlin Wall and increased instability on the EU's Eastern 
frontier, combined with the total abolition of internal frontiers in the EU and 
the opportunities which this offered to organized crime. 

In addition and perhaps more importantly, it was realised that to attempt 
to limit the competence of the Community to purely "economic" issues and 
to public rather than private law, was not only realistic but possibly counter­
productive. Thus, since 1992, the divisions between the three "pillars" (partic­
ularly between the first and third pillars) has become increasingly irrelevant 
so that, in the Constitutional Treaty now awaiting ratification, the pillar 
structure has been abolished altogether. In addition, the EC has increasingly 
addressed the need to harmonise or at least coordinate areas of national 
private as well as criminal law. The need for increased judicial cooperation, 
including the mutual recognition and enforcement of judgements as well as 
cooperation between law enforcement authorities, has also been recognised. 

In a way which was unforeseen a mere decade ago, justice and home affairs 
has become one of the most dynamic policy domains in the EU. Particular 
impetus was given by the procedural changes enacted in the Treaties of 
Amsterdam and Nice, which came into force in May 1999 and May 2003 
respectively. In the Amsterdam Treaty, policies grouped under the heading of 
JHA were re-labelled freedom, security and justice, together with judicial 
cooperation in penal matters. Immediately after the entry into force of the 
Treaty of Amsterdam on 1 May 1999, the EU adopted an ambitious work 
program at the Tampere European Council of 15-16 October 1999, at the 
same time outlining a timetable (the "Tampere scoreboard") which set objec­
tives as well as deadlines and gave structure to the agenda in this area.89 

It is beyond the scope of this paper to discuss in detail progress which has 
been made in various areas of justice and home affairs. Two observations may 
however safely be made. First, the intensity of regulatory action in the 
Council was entirely unforeseen 10 years ago. Secondly, almost all the meas­
ures taken have aft external as well as an internal impact, which Jersey (like 
other jurisdictions on the periphery of the EU) cannot afford to ignore. EU 
regulatory activity has been most intense in areas such as immigration, 
asylum and judicial cooperation in criminal matters. Given the intrinsic 

8' See further Progress and obstacles in the area of justice and home affairs in an enlarging Europe.. CEPS 
working document no. 194 by ]oanna Apap and Sergio Carrera (June 2003), 
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sensitivity, in terms of national politics, in all these areas, it is not surprising 
that progress has been difficult and characterised by continuing frictions and 
strains amongst the Member States. Some of the causes of these frictions 
which have been identified are the weakness of political resolve by the 
Member States themselves, the diversity amongst national legal systems 
(particularly after EU enlargement in 2004) and police pr<l.ctices, differences 
in European policies on immigration and asylum, corruption amongst 
certain national authorities, a lack of consistency owing to the practice of the 
rotating EU presidency and the unsatisfactory or unclear character of the EU 
pillar structure. 

Despite the difficulties and setbacks involved in this relatively new area of 
EU policy, it is clear that, as jurisdictions with high standards of regulation, 
supervision and law enforcement, Jersey and the other Crown Dependencies 
cannot stand aside from these developments, whatever the formal provisions 
of Protocol 3. Jersey has in fact much to gain - with the EU as with the DECD 
- from being perceived as a "cooperating jurisdiction" and one which applies 
high standards in matters falling under the criminal law. Thus, not only has 
Jersey felt it appropriate to monitor carefully developments in this new area 
of EU activities, but the Islands' authorities have in certain cases developed 
contacts with certain of the institutions which have been set up to facilitate 
cooperation at European level.90 Given the close relationship between finan­
cial services as Jerseys core economic activity and issues such as money laun­
dering and other forms of economic crime together with the need for wide 
ranging administrative and judicial cooperation at European level in these 
areas, it may be wondered whether the current scope of Protocol 3 is not 
more of a handicap than a benefit to Jersey in developing a form of coopera­
tion with other jurisdictions in Europe (including the EU institutions). 

In this respect it is important to stress that Jersey's deep-rooted desire to 
preserve its culture and heritage through independence is not unique in 
modern Europe. Indeed, there is in my view a close relationship between the 
trend towards subsidiarity and decentralisation on the one hand and regional 
autonomy on the other. Sovereign States such as Andorra and Liechtenstein 
are equally jealous of their unique history and independence. This, it is 
submitted, is entirely distinct from the extent to which international cooper­
ation is appropriate. For Jersey to underpin its economic prosperity, interna­
tional cooperation is indispensable. For this, a clearer and more extensive 
international personality is overdue. 

90 Eurojus\, a European Union body established in 2002 to enhance the effectiveness of the competent 
authorities within Member States when they are dealing with the investigation and prosecution of serious 
cross-horder and organised crime. and Europol, which was set up to improve police cooperation between 
the Member States to combat terrorism, illicit traffic in drugs and other serious forms of international 
crime. 
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FINANCIAL SERVICES AND ACCESS TO EU MARKETS FOR 

JERSEY COMPANIES 

The growth of Jersey as an international financial centre occurred largely in 
parallel to the creation of a legal framework for a single financial services 
market in the EC.91 As in the GATT (later the WTO), the liberalisation of serv­
ices markets lagged behind the liberalisation of trade in goods. However, in the 
space of one decade (between 1988 and 19981 the EC had completed the 
framework providing for the establishment and the cross-border provision of 
services in the banking, insurance and securities sectors. Throughout this 
time, Jersey's financial products could be marketed in EC Member States only 
as a result of bilateral agreements with the financial authorities in tbose 
Member States. Tbis is still the case today. By virtue of Protocol 3 Jersey is, as 
far as financial and other services are concerned, outside the Single Market 
and, in practice, in the position of a third country. This is of course in contrast 
to Liechtenstein which benefits from freedom of services under the EEA 
Agreement and to Switzerland which has negotiated market access, at least in 
certain financial sectors, on a bilateral, case-by-case basis. Other countries 
(such as Andorra and San Marino) have used the recent TOSD negotiations at 
least to provide a springboard for future market access negotiations. 

The success of Jersey's financial industry over the last 30 years and the fact 
that it is likely to provide the basis for the Islands' future economic prosperity 
raises the question of the adequacy of Jersey's constitutional links both with 
the UK and with the EU (as well as other international organisations) in 
perhaps its most acute form. Protocol 3 is largely if not completely irrelevant 
to the way in which the Jersey authorities regulate and supervise the financial 
services industry and to the way in which that industry markets its products in 
the EU.1t is an important question whether the absence of an international 
legal framework for this important industry (not only in Jersey but in the 
other Crown Dependencies) is positive, negative or neutral from the stand­
point of the protection and development ofJersey's financial services industry. 
In a fast changing world, it is clear that all jurisdictions for which financial 
services are a key economic sector are being forced to address this question at 

9l Although the bask framework for the financial services market was set by the establishment and 
services Directives on banks. insurance and investment services in the late 19805 and early 19905, these 
fundamental rules have been modernised and complemented by the Financial Services Action Plan 
(FSAP) agreed in 1998 and due for completion in 200S. The adoption by the Council of the Lamfalu5sy 
Committee's recommendations has now fundamentaUy changed the regulatory (though not the supervi­
sory) approach to financial services in the W. Attention has now shifted to EU financial regulation and 
supervision after 2005, as evidenced by the creation of a l.sMorce under the Centre for European Policy 
Sludies (CEPS) in Brussels on thissubject. 
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the same time as Jersey, without yet having found a perfect solution. Some, 
such as Cyprus and Malta (together with other small jurisdictions which have 
aspirations in financial services such as Slovenia and Estonia) have opted for 
and obtained EU membership. Others - as indicated above - such as, 
Andorra, Monaco, San Marino, Iceland and jurisdictions beyond Europe such 
as those in the Caribbean, the Far East and other parts of the world, are still 
searching for an appropriate solution. Full membership (or at least adherence 
to) the WTO GATS, would be an important start for Jersey and all comparable 
jurisdictions. Whilst not automatically guaranteeing full market access for all 
financial products, the application of the national treatment and most­
favoured nation (MFN) standards in the GATS, as well as the forum which the 
WTO provides for ongoing market opening negotiations, are an essential legal 
platform for all jurisdictions for which financial services are a key component 
of their economies. Again, as so often throughout this paper, the conclusion of 
suitable arrangements or modalities for international negotiations by Jersey 
itself, with the UK authorities, is both indispensable and increasingly urgent. 

The issues involved are complex, both legally and institutionally. Even if, 
for Jersey, access to international markets is a priority, financial services are 
now inextricably linked with other issues such as taxation, economic crime 
and "corporate governance" in the broadest sense. In the latest report by the 
European Commission on the Financial Services Action Plan (FSAP)92, the 
Commission makes it clear that the emphasis has now shifted from 
completing the legislative framework for the cross border provision of serv­
ices (including the consolidation of existing directives in banking and insur­
ance) and turning to addressing lessons learned from market failures such as 
Parmalat. Thus, the current legislative priorities for the EU cover areas such 
as audit and accountancy, money laundering, more rigorous capital require­
ments (the CAD III proposal), follow-up to the action plan on company law 
and corporate governance and strengthening company law provisions on 
cross border transfers of corporate seats. 

As the Commission states in its 10th Report on the FSAP: 

"Although the European Commission tried to keep additional measures in 
the area of financial services limited in amount, developments and/or 
incidents required adaptability and flexible political responses. This was 
true, for instance in the areas of company law and corporate governance, 
where the accounting scandals in the United States and Europe required a 
tailored European response. Furthermore, it became clear already at an 
early stage of the FSAP that an integrated market could not be achieved by 

92 Financial Services: Turning the Corner - Preparing the challenge of the next p/uJje of European capital 
market integration, Brussels 2 June 2004 (10th Report). 
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regulation only: parallel work was set in hand to develop more stream­
lined regulatory and supervisory structure." 

As a jurisdiction which seeks to attract companies to locate or do business 
in Jersey, it is dearly in the Island's political and economic interests to keep 
abreast of - and indeed to cooperate with - these new European initiatives, 
so that there can be no question that Jersey has equivalent regulatory and 
supervisory standards in the field of company law (including audit and 
accountancy). 

As far as the modernisation of regulatory and supervisory structures is 
concerned, in July 2000, the ECOFIN Council established a Group of Wise 
Men, chaired by Baron A1exandre Lamfalussy, to investigate and propose 
options. In February 2001, the final Lamfalussy report recommended reform 
of the European regulatory structure in the securities area, calling for a four­
level approach in the lawmaking process. This approach comprises: 

(a) "Levell" framework legislation adopted by the co-decision proce­
dure under article 251 EC concentrating on the core legal principles; 

(b) Level 2 implementing measures to fill in the details of Level 1 legis­
lation, to be adopted by the Commission in cooperation with a 
committee of Member States' experts; 

(c) greater day-to-day cooperation by national supervisors and regula­
tors to ensure consistent implementation and enforcement, again 
by the Commission in consultation with national experts; and 

(d) more effective enforcement of Community law. 

Following the success of the "Lamfalussy approach" in the securities area, 
the Council has recently decided to extend this approach to banking and 
insurance. A new institutional framework has therefore been established, 
covering the whole financial services field, for the regulation of the industry 
at European leveL93 

In clear terms, the Lamfalussy approach means a radical change in the 
regulation of a key area of the Single Market, which in my view at least, has 
been relatively unnoticed. This approach (which substantially speeds up EU 
law making) could eventually be adopted in other areas of EU regulation and 
is noteworthy for this reason alone. Under this approach the "normal EU 
lawmaking process" (the co-decision procedure involving the Council and 
the Parliament under Article 251 EC) is restricted to framework or "over­
arching" measures, whereas detailed implementing and enforcement meas­
ures would revert to the Commission, admittedly acting in cooperation with 

.3 Note that supervision (as opposed to the regulation) of the financial services industry is still very 
much a matter of national as opposed to EU rompetence. 
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(and on the advice) of national experts in sectoral committees. Thus, "Level 
2" committees would comprise the European Securities Committee (ESC), 
the European Banking Committee (EBC) and the European Insurance and 
Occupational Pensions Committee (EIOPC). All these committees would be 
chaired by the Commission and located in Brussels. Three new "Level 3" 
committees have been created as follows: the Comm~ttee of European 
Securities Regulators (CESR), the Committee of European Banking 
Supervisors (CEBS) and the Committee of European Insurance and 
Occupational Pensions Supervisors (CEIOPS). The Securities Committee 
would be located in Paris, the Banking Committee in London and the 
Insurance and Occupational Pensions Committee in Frankfurt.94 

In my view, the adoption of the Lamfalussy approach across-the-board in 
financial services is of considerable significance for jurisdictions such as 
Jersey. The new approach reflects an intensification and a quickening in the 
pace of EU financial services regulation. This has been prompted, inter alia, 
by technological changes and the need for the EU to provide a regulatory and 
supervisory framework for financial services which enhances Europe's 
competitiveness compared with the United States and other jurisdictions. 
Arguably (although this is of course denied by the Commission) the new 
approach is less transparent than its predecessor. This is a particular problem 
for the European Parliament which continues to fight for an equal role in EU 
legislation with the Council. Non-membership of the new committees will be 
an added disadvantage. Given the scope and ongoing nature of these refonus 
(see below), it will be vital for "off-shore" financial centres such as Jersey to 
establish the best possible working relationships with the new EU structure. 
One key constitutional issue here is whether this is done directly (formally or 
informally) or through the UK authorities. This question of course goes to 
the heart of the issues discussed in this paper, namely that Jersey must enjoy 
comparable international personality to its internal autonomy, particularly 
in areas crucial to Jersey's economic future, such as financial services. 

As far as the post FSAP era is concerned (i.e., from 1 January 2005 
onwards) it is dear that reforms will be ongoing, although perhaps at a more 
measured pace. The Commission recently received reports from four groups 
of market practitioners aimed at assessing the strengths and weaknesses of 
the European legislative framework in the banking, insurance, securities and 
asset management sectors. The new Commission under President Barrosso, 
which took office on I November 2004, will have to evaluate the conclusions 
to be drawn from these reports and decide what action to take. It is already 
clear that the Commission will not rush headlong into announcing new 

94 The function of the Level 3 committees is to issue non-binding guidelines in their respective sectors. 
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legislative initiatives beyond those already announced. As the Commission 
itself has said95 "the present legislative programme on strengthening solvency 
requirements for insurance companies, reinsurance, clearing and settlement, 
the legal framework for payments, corporate governance and the reform of 
company law is already a demanding and continuing regulatory priority in 
the post FSAP period. Nevertheless, where necessary, targeted legislative 
action in response to specific market failures or regulatory gaps may be an 
appropriate response and should not be ruled out': 

In addition, Member States meeting in the Financial Services Committee 
(FSC) have also prepared a report on financial integration in the EU, which 
was sent to the June 2004 ECOFIN Council. Finally, the Commission has 
been attempting to evaluate whether the current legislative framework, (as 
well as the regulatory and supervisory provisions under it) has actually 
improved cross border commercial opportunities from the four financial 
institutions and investors. The Commission's first annual Financial 
Integration Monitoring (FIM) report has been published alongside the four 
expert group reports mentioned above. According to the Commission, there 
is evidence of increased integration of financial markets, as well as favourable 
developments in terms of competition, market structure, efficiency and the 
intensity of cross border risk transmission channels. It is unclear however to 
what extent the new regulatory and supervisory framework for financial 
services have contributed to this, compared with factors such as the introduc­
tion of the euro, cyclical factors or technology. More broadly, it is dear that, in 
the future, the Commission will work increasingly closely with the private 
sector in order to develop "evidence-based policy-making and prioritization". 
Any future regulation at European level must be "effective and proportionate, 
respecting the subsidiarity principle'~ It must avoid distorting legitimate 
competition between market players and be attentive to European competi­
tiveness in a global market place. According to the Commission, this should 
not only apply to directives and regulations, but also to implementing meas­
ures and supervisory standards agreed upon within the Lamfalussy frame­
work. The Commission is committed to "impact assessments" in order to 
prevent inappropriate regulation. 

For jurisdictions such as Jersey, the broadening, deepening and intensifica­
tion of regulation within the BD presents a challenge on at least three levels. 
First, financial operators in Jersey need to take account of a rapidly changing 
regulatory and supervisory environment in their biggest and closest market. 
Secondly, the Jersey authorities (including regulators and supervisors) need 
to keep abreast of this rapidly changing legal environment in order to ensure 
that Jersey's own law and practice is equivalent in all respects. Finally, Jerseys 

.> Pagel3 of the FSAP Report of2 June 2004. 
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economic operators and authorities alike must cope with the fact that, for 
legal and political reasons, they are formally excluded from the decision­
making process in the EU, which will nonetheless have an important influ­
ence on the Jersey industry in the years to come. 

There is a danger that the pace and intensity of regulatory and supervisory 
change in European financial services may be under-estiIpated by economic 
operators and jurisdictions which are not dose to the process. As recently as 
2000, there was little interest in the United States administration in estab­
lishing cooperation with the EU (as opposed to individual Member States) 
on financial services. This situation has now completely changed with the 
Treasury, Securities and Exchange Commission (SEC) and the Federal 
Reserve (as well as the State Department) actively participating in and 
pressing for regular consultations with their counterparts in the EU. The 
need for Jersey to do likewise can scarcely be less. 

THE IMPACT OF INTERNATIONAL ACTION AGAINST "TAX 

HAVENS" AND OFF-SHORE FINANCIAL CENTRES 

Jersey's unsought status as a "tax haven" or as an "off-shore centre" is as polit­
ically unwanted as it is legally unfounded. These unsolicited labels have been 
applied to sovereign and non-sovereign jurisdictions across the world, 
including - occasionally - to EU Member States such as Luxembourg, Cyprus 
and Malta. Even if the terms "tax haven" and "off-shore centre" have no auto­
matic legal definition or consequences, jurisdictions to which these appella­
tions are attached have undoubtedly suffered adverse consequences at the 
hands of, for example, the GECD, the EU and the United States (both at 
Federal and State level). 

The fact that such labels are attached to jurisdictions such as Jersey without 
any clear legal basis makes it difficult to identify a strategy to avoid the nega­
tive consequences of such appellations.96 Recent developments in the United 
States, both at Federal and State level, have shown that Jersey and other "off­
shore" jurisdictions may be cited or "black-listed" in legislation which aims at 
limiting United States' use of "off-shore" jurisdictions for investment or trade 
purposes. It appears that the primary "targets" of such legislation are jurisdic­
tion in the same time-zone as the United States (e.g., in the Caribbean). 

96 In the context of its work on harmful tax practices, the OECD set out in 1998 four criteria to deter· 
mine whether a jurisdiction is a tax haven. These are: zero or nominal taxation; lack of transparency; laws 
or practices preventing the effective exchange of information for tax purposes, with other jurisdictions 
and the absence of a requirement that economic activity be substantial. Considerable and unresolved 
debate exists on the public international law consequences of action taken (including extraterritoriality) 
by, for example, OEeD countries, against jurisdictions which are "labelled" as "tax havens". 
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It is therefore important for Jersey to ensure that its status (vis-a-vis the UK 
and the EU) is better known, especially in the United States, as well as its regu­
latory and supervisory system and trade-record in international cooperation. 
Improving international knowledge of Jersey's "personality" is one aspect of 
the increased challenge (as Liechtenstein and other micro-States have for 
example found) in dealing with an enhanced international personality. 

Given that the label "tax haven" has no precise legal definition in public 
international law, it is vital that Jersey's partners in the world (including the 
United States and the EU) are fully and consistently briefed - in a way which 
can be referred to and relied on - on Jersey's legislation and law enforcement 
activities, in relevant areas such as tax, financial services and economic crime. 

It may well be, even when such steps are taken in a more systematic way to 
improve international understanding, that difficulties remain, for example as 
regards the rates of corporate tax applied in Jersey in order to attract foreign 
business or investment. However, at the very least, a more intensive and direct 
international dialogue with key partners would address the current level of 
ignorance and misunderstanding, which dearly exists. 

GENERAL RECOGNITION OF THE EXCELLENCE OF JERSEY'S 

REGULATORY AND SUPERVISORY STRUCTURE 

Although Jersey has been grouped together with other jurisdictions and cate­
gorised as a "tax haven" (as discussed above), the general excellence ofJersey's 
regulatory and supervisory systems in the field of financial services is now 
better recognised. This has come about as a result, inter alia, ofJersey's own 
efforts to give proper publicity to its regulatory and supervisory structures and 
practices, for example in the OEeD (including the FATF and the off-shore 
group of banking supervisors) and through full cooperation in exercises such 
as that conducted by Andrew Edwards on the instructions of the UK authori­
ties in 1998 and, more recently, by the IMF.97 Jersey's non-sovereign status has 
not helped in establishing a separate identity from that of the UK. Of course, it 
may be argued that sovereign small states such as Liechtenstein, Andorra, 
San Marino or Monaco have not necessarily fared better than Jersey in 
securing international recognition and approval or in escaping "black-listing", 
for example in the United States. It may be that in certain quarters, for 
example, in the United States, Jersey's dose (but undefined) constitutional 
relationship with the UK is an impediment to the Island's being able to secure 
adequate recognition in its own right as an independent jurisdiction in the 

., Assessment of the Supervision and Regulation of the Financial Sector Volumes I and II (November. 
2003). See fn. 19. 
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international financial services world. The confusion within the EU in the 
context of recent discussions and negotiations on the TOSD are a further 
example of this phenomenon, which is discussed in more detail below. 

There could scarcely be any higher recommendation for Jersey (and indeed 
Guernsey and the Isle of Man) than the Edwards Report of 1998.98 Edwards 
found that Jersey and the other Crown Dependencies are "clearly in the top 
division of off-shore financial centres, with legal frameworks, judicial and 
prosecution systems, regulation, policing and cooperation with other juris­
dictions which mostly work well:' Edwards estimated that the Islands' finance 
centres (taken together), in terms of assets and liabilities ofIsland institu­
tions and trusts "probably now amount to some 300 to 350 billion pounds". 
The Edwards' Report expressly does not deal with criticisms of the Islands' 
tax regimes and the appropriateness or otherwise of labels such as "tax 
haven". On the other hand, Edwards expressly rejects any criticisms based on 
secrecy, poor regulation and poor cooperation as being "quite wide of the 
mark". Edwards concludes, as to the Islands' reputation, that "the Islands are 
in the top division of off-shore centres". He adds that "many of the profes­
sional people I consulted commended their standard of regulation, the 
absence of corruption, and their cooperation with other jurisdictions, espe­
cially in the pursuit of drug trafficking". 

Criticisms mentioned by Edwards dealt more with company law and prac­
tice and with law enforcement, particularly in the area of tax evasion and 
other forms of financial crime. It is not possible within the confines of this 
paper to examine Edwards' conclusions in more depth. However, to the 
extent that criticisms are made in the Edwards Report of Jersey's law and 
practice, these deal with points of detail rather than major issues of principle 
and probably could be made with respect to any Member State of the 
European Union. Indeed, on the occasions when Jersey's law officers have 
presented Jersey's regulatory and supervisory system (both as regards finan­
cial services and economic crime) to the EU authorities in Brussels, the 
comment has often been made that Jersey's situation is equivalent (and even 
superior) to that of many Member States. This must certainly be the case to 
an even greater extent following the EU's enlargement on 1 May 2004, with 
the accession of Central European countries, still shaking off the administra­
tive legacy of earlier years.99 

Edwards, understandably, does not discuss whether the "constitutional" 
relationship between Jersey and the UK and with the EU is advantageous or 

.8 Lord Falconer said on 10 May 2004 that "the role which Jersey has played in Europe and beyond on 
financial matters shows just how successful Jersey has been learning a positive and well-deserved reputa­
tion for financial regulation.» See fn. 13. 

99 A consistent criticism by the Commission of the candidate states was their administrative and judi­
cial weakness or inadequacies. Whether all these have been corrected is open to doubt. 
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otherwise to the Island's economic prosperity. Edwards does mention the 
importance of the financial flows between Jersey and the UK. He might also 
have mentioned the fact that many of the regulators and supervisors both in 
Jersey and the other Crown Dependencies have, at one time or another, 
gained professional experience in the UK. This tends not only to ensure a 
consistently high quality of regulation and supervision, but also (presum­
ably) continuing good relations between regulators and supervisors in Jersey 
and their counterparts in London. 

Despite the re-assurance which public commendations such as those in the 
Edwards and IMF reports may bring, it must be remembered that - unfortu­
nately - these do not always have a major impact on policy-makers with a 
specific agenda in jurisdictions such as the US or the EU. There is therefore, at 
least in my view, no alternative to consistent constructive engagement with 
key partners worldwide, including the EU. On the other hand, it is worth 
considering whether Protocol 3 (rather than being merely "benign" or 
neutral) may in fact "send the wrong message" about the image or personality 
which Jersey wishes to create for itself in the 2pt century. 

JERSEY'S UNCLEAR STATUS UNDER THE WTO AGREEMENTS 

Finally, as far as international market access for Jersey services industries are 
concerned, it is important briefly to note Jersey's status, not only as regards 
the EU, but also the World Trade Organisation (WTO). Although Jersey was, 
as a result of specific ratification by the UK, a party to the GATT (1947), the 
UK has yet to extend ratification of the Uruguay Round Agreements to the 
Channel Islands. The delay is apparently due to the fact that neither Jersey 
nor Guernsey has yet upgraded their intellectual property legislation in order 
to conform to the trade-related intellectual property (TRIPs) Agreement. lOo 

In any event, it is crucial for the Islands to become a party to the WTO 
Agreement on services (GATS) if they are to have a solid legal basis from 
which to negotiate (whether through the UK or in the form of independence 
agreed with the UK) market access for financial or other services on a global 
basis. 

The view is apparently taken that, as far as free trade in goods is concerned, 
the Crown Dependencies are bound by relevant GATT disciplines by virtue 
of Protocol 3 and the EC's membership of the WTO. It is not dear whether 
the same legal nexus would mean that the Islands were also bound by the 
TRIPs and TRIMs agreements (although this appears to be assumed by the 

100 The Isle of Man is apparently a party to the Uruguay Round package (by virtue of UK ratification) 
already. 
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UK), since these are specifically trade-related. In my view, the better approach 
is that these WTO Agreements (together with the GATS) would only be 
binding on the Crown Dependencies, if the UK ratified these Agreements 
specifically on behalf of each Island. In any event, it is interesting to note that 
the Crown Dependencies are represented in GATT (as opposed to WTO) 
matters by the Commission, even if - in more than 3l yea~s - no representa­
tive of the Crown Dependencies has ever attended a meeting of the article 
133 Committee, either in Brussels or Geneva, when trade in goods is being 
discussed. 

A further difficult question (but crucial in view of the limited nature of 
Protocol 3) which arises here is whether Jersey's adherence to the GATS 
would provide a legal basis for negotiating with the EU (either as such or with 
individual Member States) for market access for financial services prod­
uctS. IOI From a strictly legal standpoint, my view is that this would be 
possible. Of course, the defence ofJersey's interests in the WTO (as well as the 
EU and OECD) also raises the question of the role of the UK. Taking the case 
of Hong Kong as one recent precedent in this field, it seems that when the UK 
ratifies the GATS on behalf ofJersey, it is, in law, acting in a different capacity 
from that when it ratifies the GATS on its own behalf or on behalf of another 
of its dependent territories. This issue however is one which would need to be 
addressed with others when the new external status of Jersey was being 
considered. The economic (and political) importance of the matter should 
not however be under-estimated, since in the absence of a legal basis for 
negotiations with the EU and other international partners, Jersey's financial 
industry is in a state oflegal uncertainty. 

THE CHANGING STRATEGIES OF THE EU'S EUROPEAN 

NEIGHBOURS - ADOPTING THE ACQUlS IN EXCHANGE 

FOR MARKET ACCESS? 

It is fair to say that, as the Community has evolved into an economic and 
monetary entity (but above all a "Union of law") and as its membership has 
grown, the consequences of exclusion have also grown. Exclusion can have 
particularly serious consequences for smaller States or non-sovereign juris­
dictions which lack the political leverage to negotiate with the EU (usually 
through the Commission) on a basis of equality. The only European nation 

101 Note that in its Opinion of 15 November 1994 in case 1194, [1994J ECR 1·5276 on the extent to 
which the EC possessed the exclusive competence 10 conclude the GAl'S, TRIPS and TRIMS Agreements at 
the end of the Uruguay Round, the ECJ held that the EC did not possess such competence, The impact of 
regulatory developments in the EU Over the last 10 years on this legal situation is not clear, although clearly 
the extent to which the regulatory "field has been occupied" by EC legislation has expanded considerably, 
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capable of negotiating with the EU in this way is Switzerland. Switzerland is 
in fact the EU's second largest trading partner after the United States. Taking 
trade in goods and services into account, there is also a rough balance in 
bilateral trade. Switzerland has of course applied to join the EU and only the 
opposition of certain sections of the population (principally the German­
speaking cantons) has prevented this. And, as indicated above, Switzerland 
has made every effort to secure access to the EU's market by the conclusion of 
over 100 bilateral agreements. 

This is a two-way street. Since Switzerland is so frequently a demandeur for 
bilateral negotiations with the EU, it is difficult for the Swiss to resist EU 
requests for "cooperation" in areas such as fiscal, customs or police coopera­
tion. The recent hard-fought negotiations for an agreement implementing 
the Taxation of Savings Directive is an example of this. Nonetheless, even if­
in the end - Switzerland was compelled to accept the TOSD agreement, with 
a transitional period leading to the full exchange of information, Switzerland 
was able to use the "leverage" of these negotiations to secure concessions 
from the EU in its own interests. Given the scepticism as to the likely results 
(in terms of recovery of fiscal revenue) of the Swiss agreement, it may be that 
Switzerland has made a dear net gain from the TOSD exercise. 

The same cannot be said of all parties involved in this process. Andorra, 
Monaco, San Marino and Liechtenstein all sought "counter-concessions" 
from the EU in the TOSD process. Jersey, the other Crown Dependencies and 
the UK's Caribbean territories did not even seriously contemplate making 
"counter-concessions" part of their negotiating strategy in the TOSD discus­
sions. Even for the other third countries involved however, the results 
obtained were not on the whole of great economic significance. However, the 
manner in which the EU conducted negotiations with the micro-States on its 
periphery (including the dependent and associated territories) has certainly 
caused all of them to undertake a fundamental re-appraisal of their relations 
with the EU. The same must surely be the case for Jersey. 

THE CASE OF SAN MARINO 

Independently of the TOSD, San Marino, like all the micro-States on the 
periphery of the EU, has found it appropriate to take steps - principally for 
economic reasons - to develop closer relations with the EU. San Marino has 
concluded an agreement with the EU on cooperation and customs union.!()2 
The aim of this recent agreement is to strengthen cooperation with the EU "in 

102 or L 84143 of 28.3.2002. 
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respect of all matters of common interest': The conclusion of a customs union 
agreement is of course far-reaching, particularly as regards external relations. 
Although it is not often considered in this conceptual way, Jersey is of course 
in a customs union relationship with the EU, at least as far as trade in goods is 
concerned.103 San Marino's agreement goes further however. Its provisions on 
the free movement of goods aspects of the customs union {including rules or 
origin, for example) are far more precise than those applicable in the case of 
Jersey, at least on paper. Article 8 of the Agreement provides explicitly for 
example that San Marino authorises the Community to carry out customs 
clearance formalities for products imported from third countries. A 
Cooperation Committee is established to administer the customs union and 
to provide a forum for the discussion of problems (including the resolution of 
disputes) arising under the Agreement more generally. 104 

The scope of the cooperation provisions is particularly interesting. 
Cooperation is to be as broadly-based as possible, "for the mutual benefit of 
the parties, taking into account their respective powers;' The underlying 
philosophy of this Agreement is of course diametrically opposed to that of 
Jersey under Protocol 3. San Marino seeks an ever-closer engagement with 
the EU, short of membership. More specifically, the EU and San Marino iden­
tify "priority areas" for cooperation, including the growth and diversification 
of industrial and services sectors (especially for the benefit of small and 
medium enterprises), environmental protection and improvement. tourism, 
communications, information and cultural matters. The scope of coopera­
tion may be enlarged by mutual consent. 

These provisions on cooperation clearly distinguish San Marino's relation­
ship with the EU from that of Jersey. San Marino views "constructive engage­
ment" with the EU to be in its interest and not to pose an unacceptable threat 
to its sovereignty or independence. In this respect, it is important to point out 
that the structure and scope of San Marino's agreement with the EU is both 
more modern and better tailored to this micro-State's interests in the twenty­
first cen tury. !Os 

'0' Thus, in law and in fact, the EU represents jersey's interests in the WTO, insofar as trade in goods is 
concerned (i,e, involving the application of the GATT and other related agreements such as those on tech­
nical harriers to trade (TBTs), sanitary and phytosanitary products (SPS)), Whether this is the case - as the 
UK appears to believe for matters covered by the W1D TRIPS and TRIMS agreements is controversial, I 
am not convinced that these agreements apply to the Crown Dependencies in the absence of specific or 
separate ratification by the UK. 

104 The absence of any dispute-settlement mechanism in the model agreements on the TOSD was a 
sticking point for the Crown Dependencies until a late stage in their negotiations, notably because it waS a 
symbol of equality in the bilateral relationship being created. 

!Cs Note that, in sharp contrast to the situation with Jersey under Protocol 3, articles 20-22 of the San 
Marino's customs union Agreement lays down social provisions, applicable to EU and San Marino 
nationals, respectively. on non-discrinlination, insurance and social security, 
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The fact that San Marino is (at least in terms of public international law) a 
sovereign State is probably not insignificant, although there is no obvious 
reason why Jersey could not obtain a similar framework for its relations with 
the EU if such were to be the Island's political choice. 

The Treaty relationship between San Marino and the EU has been comple­
mented by a monetary Agreement of 2001. 106 This Agreement formally enti­
tles San Marino to use the euro as its official currency in accordance with EC 
Regulations Il03/97 and 974198. Article 1 provides that San Marino is to 
grant legal tender status to euro bank notes and coins as from 1 January 2002. 
San Marino also undertakes to make Community rules on euro bank notes 
and coins applicable in San Marino and to align itself to the Italian Republic's 
timetable for the production of euro bank notes and coins. Further articles of 
the Agreement specify additional conditions applicable to San Marino on the 
management of the euro, in close cooperation with the Italian authorities. 
Article 8 provides that San Marino is to cooperate closely with the EC with 
regard to measures against counterfeiting euro bank notes and coins and to 
suppress and punish any counterfeiting of such coins and notes that may take 
place in its territory. Article 9 provides that the financial institutions located 
in San Marino may have access to payment systems within the euro area 
under appropriate terms and conditions determined by the Banca di Italia 
with the agreement of the European Central Bank (ECB). 

It is clear from the dates of the agreements concluded by San Marino with 
the EU that the "restructuring" of the Republic's relationship with the EU is 
of recent vintage. It is also dear that this is an ongoing process, particularly as 
a result of recent discussions on direct taxation under the TOSD. 

San Marino's arrangements with the EU provide food for thought, it is 
submitted, at a number of levels. First, the legal drafting of the customs and 
cooperation Agreement, as well as the currency agreement, is of a different 
nature and quality from the language of Protocol 3. The Agreements are 
balanced and reciprocal, in that they contain rights and obligations on both 
sides. At least at the legal level, formal sovereign equality is respected. 
Whatever may be the realities imposed by power politics (and San Marino's 
position under the TOSD was in substance no different from that of Jersey), 
San Marino's formal or legal sovereignty is fully respected in the recent agree­
ments concluded with the EU. 

Finally, in a Memorandum of Understanding attached to the draft TOSD 
agreement, San Marino has sought the EU's agreement to eliminate or 
reduce, on a bilateral basis, Member State taxation of San Marino's financial 
products, a commitment by the EU to consider the progressive improvement 

106 0) C20911 of 27.7.2001. 
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of market access for financial products of both parties on a reciprocal basis, a 
commitment by the EU to simplify procedures under the customs union and 
cooperation agreement and to allow access for San Marino's citizens to 
research, study and higher education programs organised by the EU. 

THE CASE OF ANDORRA 

Similar considerations apply to the case of Andorra. Like San Marino, 
Andorra has a customs union Agreement with the EEC, dating from 1990107. 
Agricultural products are excluded from the coverage of this agreement. 
Nonetheless, in contrast with the provisions in Protocol 3, the legal details of 
the customs union are set out in terms which are legally clearer and more 
consistent both with internal EU law, as well as comparable provisions in 
other bilateral agreements. Separate provisions apply to products (mainly 
agricultural) not covered by the customs union. As is the case with San 
Marino, the Agreement is to be administered by a Joint Committee, which is 
empowered to formulate recommendations or to take decisions in the cases 
provided for in the Agreement. Article 18 of the Agreement provides for a 
binding dispute settlement procedure, including the designation of an arbi­
tration panel. 

As in the case of San Marino, Andorra's customs union Agreement with the 
EU has been complemented in 2004 by a Council Decision (not yet a bilateral 
agreement) regarding an Agreement on monetary relations with Andorra. In 
essence, the Council decision sets out the main provisions of an Agreement 
with Andorra for which negotiations will be initiated when the bilateral 
TOSD Agreement has been initialled by both parties and when Andorra has 
agreed to conclude the Agreement. Article 8 of the Council Decision provides 
that if the TOSD Agreement has not been concluded by Andorra before the 
agreed date, then the negotiations on the monetary Agreement would be 
suspended until such conclusion has taken place. 

The envisaged Agreement (similar to that with San Marino) regarding 
euro bank notes and coins, the legal status of the euro in Andorra and access 
to euro area payment systems is based on the dose economic relations which 
exist between Andorra and the Community. It is envisaged that the EU would 
accept that Andorra uses the euro as its official currency and would grant 
legal tender status to euro bank notes and coins issued by the European 
system of central banks and the Member States which have adopted the euro. 
For its part, Andorra is required to ensure that Community law on euro bank 

107 OJL374 page 14of3!.12.1990. 
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notes and coins are applicable in Andorra. In addition, it is envisaged that 
Andorra would implement - as a matter of legal obligation - "all relevant 
measures forming part of the Community framework for banking and finan­
cial regulations, including the prevention of money laundering, the preven­
tion of fraud and counterfeiting of non-cash means of payments and 
statistical reporting requirements." The application of such measures is 
intended to contribute to establishing comparable and equitable conditions 
between financial institutions in the euro area and those located in 
Andorra. 108 

From a procedural and institutional point of view, it is interesting that the 
Decision provides that the Commission could be empowered to conduct 
negotiations with Andorra and that Andorra's neighbouring countries (Spain 
and France) should be fully associated with such negotiations. In addition, it 
is provided that the European Central Bank should be fully associated with 
such negotiations within its field of competence. Finally, the preamble to the 
Decision makes it clear that the negotiation and conclusion of a monetary 
Agreement (as well as other "separate agreements") is entirely conditional on 
progress by Andorra in implementing the TOSD Agreement. 

Within the context of the TOSD negotiations with the EU, Andorra also 
sought concessions in other areas. Andorra was particularly insistent that the 
EU should commit to initiating negotiations for equivalent measures with 
other third countries. Thus, during the transitional period provided for in 
the Directive, the EU would enter into discussions with other important 
financial centres with a view to promoting the adoption by those jurisdic­
tions of measures equivalent to those to be applied by the Community. There 
is of course, at the very least, some doubt as to whether other third countries, 
for example in Asia, will accept such negotiations. 

Andorra has also linked the signature of the TOSD Agreement to the signa­
ture of a cooperation Agreement with the EC, expanding the scope of its rela­
tions to include sectors for future cooperation such as environment, 
communications, information and culture, education, social questions, 
health, transfer energy, regional policy and trans-European communications. 
The draft Memorandum of Understanding attached to the TOSD Agreement 
also contains a commitment from Andorra to introduce the crime of tax 
fraud in its territory and provides that Andorra and each EU Member State 
will enter into bilateral negotiations to define the administrative procedure 
for exchange of information in this area. 

Finally, Andorra has asked the EU for a commitment to consult in order to 
define a broader framework for economic and tax cooperation. In particular, 

lOO These provisions like those with San Marino - are of course of particular interesllo jersey should 
the UK ever participate in the euro zone. 
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Andorra seeks measures to promote the integration of the Andorran 
economy into that of the EU and bilateral cooperation on tax in order to 
determine the conditions under which withholding tax on income derived 
from financial services currently levied in the Member States can be elimi­
nated or reduced. 

THE CASE OF MONACO 

All the micro-States examined in this paper have some form of special rela­
tionship with one or more Member State. Monaco is no exception. Despite 
formal independence from France, the relationship between the two coun­
tries is particularly close and the constitutional situation is not always clear. 
Likewise, as far as relations with the EU are concerned, Monaco does not have 
the benefit of a "framework" Treaty relationship, even in as embryonic a form 
as Protocol 3 . Also, as recently has been the case between the United Kingdom 
and the Crown Dependencies, at least as far as the tax package is concerned, 
the extent to which French political influence plays a part in the external rela­
tions of Monaco, seems to be significant. 

Despite the absence of an underlying or framework Treaty relationship 
with the EU, it appears that - unlike the UK Crown Dependencies - Monaco 
has found it convenient (or perhaps politically unavoidable) to apply broad 
sections of the EU acquis. By virtue of Article 3(2)(b) of the Community 
Customs Code, Monaco is fully integrated into the EU's customs union. 
Monaco also applies EU VAT and excise duties. Somewhat strangely and in 
contrast to the usual legal situation in a customs union, Monaco is excluded 
from the external trade policy of the EU. Thus, goods produced in Monaco 
do not acquire EU origin and Monaco is not covered by the various trade 
agreements concluded by the Union. By virtue of its "special relationship" 
with France however, Monaco is covered by the EU's Schengen acquis. 

As has been the case recently with both Andorra and San Marino, Monaco 
has found it convenient - apparently on a pragmatic basis - to negotiate with 
the EU for the extension of certain areas of the internal market acquis to 
Monaco. On 19 December 2003, an Agreement was published in the Official 
]ournal109 on the relation of certain acts to the territory of Monaco. The acts 
in question cover medicines for human and veterinary use, cosmetic prod­
ucts and medical devices. This is one of the most densely regulated areas of 
the Single Market and the relevant acts henceforth applicable by and in 
Monaco are set out in an annex to the Agreement. 

lQ9 Agreement between the European Community and Principality of Monaco on the application 
of certain Community acts on the territory of the Principality of Monaoo, 0] L 332/42 of 19.12.2003. 
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It is not clear at this stage whether the conclusion of this agreement is part 
of a wider policy by Monaco to seek inclusion in the EU's Single Market when 
it suits Monaco's interests to do so. Nonetheless, Monaco's policy - like that of 
San Marino and Andorra - is in contrast to that of Jersey and the other Crown 
Dependencies, which seek to apply a restrictive approach to their current 
Treaty relationship with the Community and to prevent this being extended, 
even incidentally, to fields not envisaged in 1973 when the Protocol was 
concluded. 

Monaco's Agreement with the Community is of legal and political interest 
in a number of respects. The material scope of the Agreement having been 
defined in Article 1(1), Article 1 (2) provides that "Acts adopted by the 
Commission .. .in application of the acts referred to in paragraph 1 shall apply 
on the territory of Monaco without the need for a decision of the Joint 
Committee. When applying the rules governing such matters covered by the 
Agreement, such rules must be interpreted in accordance with the case-law of 
the Court of Justice ... ;' In this respect of course, there is no difference 
between Monaco and Jersey in the sense that the Jersey courts - as well as the 
legislative and executive branches - are legally required to apply the acquis 
covered by the Protocol in conformity with the case law of the European 
Courts and the general principles of Community law. 

Article 2(2) of the Agreement makes specific reference (as far as the appli­
cation of the Agreement is concerned) to the fact that, to ensure the uniform 
application and interpretation of the Agreement, Monaco's authorities "may 
have recourse to their special administrative relationship with the French 
Republic". A forum is provided by the Agreement for dispute settlement in 
the form of a joint committee, to which Monaco is required to report every 
year on the manner in which its administrative authorities and courts have 
applied and interpreted the provisions referred to in Article 1. Failure to settle 
disputes in the joint committee is to lead to the termination of the Agreement 
after six months. 

In its negotiations with the EU on the TOSD, Monaco did not seek the 
extension of further areas of the acquis. Monaco did however request that it 
be removed from the various "blacklists" maintained by certain Member 
States. It also requested greater access to BU markets for its financial services 
industries, including special measures for companies peculiar to Monaco 
such as family owned companies. Monaco - like Andorra, Liechtenstein and 
San Marino - requested a formal commitment from the EU to enter into 
similar TOSD negotiations with other third countries. This may well be the 
only "counter-concession" likely to be accepted in a Memorandum of 
Understanding which will be attached to Monaco's TOSD agreement with 
the EU. 
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Finally, Monaco -like San Marino - has concluded a monetary agreement 
with the Community, by an exchange of letters in 2001, published in the 
Official Journal on 31 May 2002.110 This Agreement is also of some interest 
for Jersey, as much for its form and the way it was negotiated as for its 
content. Initially, France appeared to assume that the monetary acquis could 
simply be applied to Monaco by a unilateral act of the Fre;nch Republic. In a 
manner which indicates the attention paid in the Legal Services of the 
Commission and the Council to matters of this sort however, the Council 
insisted that the Agreement be negotiated within the framework of 
Community law. France was therefore "mandated" by the Council to nego­
tiate the agreement with Monaco, in close consultation with the 
Commission, the European Central Bank and the Council Presidency. The 
title of the Agreement refers to an agreement between the "French Republic 
on behalf of the European Community" and Monaco. There is no reason why 
this formula could not be applied in the future should Jersey and the UK ever 
wish to negotiate similar arrangements with the EU. 

Like the agreement on cosmetics, medicines and medical products referred 
to above, the monetary agreement makes applicable in Monaco a wide range 
of EU legislation not only on monetary policy in the strict sense, but also on 
the prudential supervision of credit institutions and the prevention of 
systemic risk to payment and securities settlement systems. This is of course 
not the inclusion of Monaco in the EU's financial services market which the 
Principality sought in the context of the TOSD negotiations; it is rather 
something of a halfway stage, as if Monaco has been required (for reasons of 
monetary policy) to accept the prudential and supervisory obligations 
without having the benefit of its financial "products" being recognised by the 
EU as being eligible for free circulation in the single financial services area. 

Nonetheless, the scope of Monaco's "integration" as a result of the mone­
tary agreement is wide. First (and in "constitutional contrast" to Jersey's rela­
tionship with the UK), the exchange of letters refers to Franco-Monegasque 
agreements of 1945,1987 and 2001 on banking regulations, as well as the 
countries' bilateral "Neighbourhood Agreement" of 1963, as a legal backdrop 
to the present monetary agreement. The preamble to the agreement refers to 
the competence of the Community in monetary matters since the advent of 
the eum, thereby implicitly excluding the possibility for a single Member State 
such as France to act unilaterally in this area (even with a "neighbourhood" 
state such as Monaco). Declaration No.6 of the Treaty on European Union 
was also referred to as a further basis for negotiating the extension of EU 
monetary law to Monaco. Significantly (considering the current difficulties of 

no OJ Ll42159 001.5.2002. 
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the Crown Dependencies in ensuring their continued access to UK payments 
systems), the association of the ECB to the negotiations and to the implemen­
tation of the Agreement itself was to enable it to agree to the "conditions 
under which financial institutions located in [Monaco 1 may have access to 
payment systems in the euro area". 

In return for being allowed to participate in the euro area, Monaco under­
takes not to issue any banknotes, coins or "monetary surrogates" unless the 
conditions for such issuance have been agreed with the Community in 
advance. Monaco must also ensure the application and enforcement of EU 
law on the euro in Monaco, including the prevention of counterfeiting. In 
that context Monaco is to cooperate with the Commission, the ECB and 
Europo!. For its part, the EU agrees that Monaco's financial institutions may 
have access to payment systems in the euro area under conditions which have 
been agreed with the ECB, including respect for the minimum reserve and 
reporting conditions applicable in the ED. Registered companies in Monaco 
involved with portfolio management for third parties or for the transmission 
of instructions are not however to have access either to the payments systems 
or to be bound by the obligations on reserves and reporting. The freedoms of 
establishment and to provide financial services for Monegasque financial 
operators are also expressly excluded by the Agreement. As far as the preven­
tion of systemic risk is concerned, Monaco also undertakes to "ensure that 
the law applicable in Monaco in the areas covered by this agreement will at all 
times be identical, or where appropriate, equivalent to the law applicable in 
France". Finally, the supervision of the agreement is to be ensured by a joint 
committee. Crucially, in view of the need to ensure a uniform interpretation 
of EC law, the parties "have expressed their common wish for the jurisdiction 
of the ECJ .... to be extended to Monaco." This will apparently happen once 
the Court itself has considered the consequences of such an extension. 

Further detailed analysis of Monaco's agreements with the EU would be 
superfluous in the context of this paper. Nonetheless it seems important to 
remark in a paper dealing with Jersey's "constitutional" relationship with the 
EU (and incidentally with the UK) that any change - no matter howappar­
ently insignificant or formal- is addressed by the EU and all its institutions 
(including most recently the ECB in matters of monetary and financial 
policy) - with the utmost respect for EU and EC procedures. In particular, 
the capacity for one single Member State to make ad hoc or unilateral 
arrangements for the extension of EU law to third States or territories is 
limited if not non-existent. In addition, an "a la carte" approach to the 
acceptance of EU obligations by jurisdictions outside the EU is far from a 
simple matter. Quite apart from the concomitant need to accept general prin­
ciples of law and the case law not only of the European courts but also the 
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institutions (in which non-Member jurisdictions will not participate), it is 
clear that the acceptance of rights in one area (e.g. monetary policy) will 
almost always involve the acceptance of obligations in others (e.g. financial 
supervision). Thus, any adjustments to the Protocol which may be contem­
plated in the future - for example to secure Jersey's access to the Single 
Market for its financial products - will inevitably invQlve complex and 
protracted negotiations with the EU and all its institutions (as well of course 
as with the UK on the UK constitutional dimension of the exercise), and a 
broader degree of engagement than might at first be expected. 

THE CASE OF SWITZERLAND 

The major expansion of the Community acquis, particularly in the internal 
market, has resulted in the re-evaluation of their relations with the EU by 
most, if not all, peripheral European countries. Unlike Jersey and the other 
Crown Dependencies, the six third countries with which the EU opened 
negotiations on the TOSD also used this opportunity to strengthen their 
bilateral relations with the EU, in a manner commensurate with their polit­
ical "leverage" in relations with the ED. Switzerland in particular sought, as a 
condition of concluding an Agreement on the taxation of savings income, the 
conclusion of agreements in areas such as the fight against fraud, the associa­
tion of Switzerland to the Schengen acquis, the participation of Switzerland 
in the Dublin and Eurodac regulations, trade in processed agricultural prod­
ucts, Swiss participation in the European Environmental Information and 
Observation Network (EIONET), statistical cooperation, Swiss participation 
in the Media plus and Media training programmes and the avoidance of 
double taxation for pensioners of the Community institutions residing in 
Switzerland. 

It is not clear whether the conclusion of this "package" of Agreements is of 
greater benefit to the Union or to Switzerland. It is however clear that the 
Agreements will further narrow the "regulatory" gap resulting from 
Switzerland's non-membership of the EU. One of the Agreements (that on 
processed agricultural products) opens the way for improved trade flows in 
products such as spirits, coffee, tea and products with a sugar content. Other 
Agreements have a heavy procedural content and will in effect allow 
Switzerland to participate in policy making and law enforcement on a 
comparable (though not completely equal) basis with EU Member States. 
This is the case for example in the Agreement on the fight against fraud, the 
extension of the Schengen Agreement to Switzerland and the extension of the 
Dublin Convention and the Eurodac system covering asylum applications 
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and the EU electronic system for the identification of asylum seekers. Finally, 
it is important to note that Switzerland has committed to contribute one 
billion Swiss francs over the next five years to economic and social cohesion 
in the enlarged EU. There could be no clearer indication that the EU views its 
relationship with Switzerland as a two-way street:" do ut des". 

It would of course be wrong to draw too close a parallel between 
Switzerland and Jersey, even if the economies of both jurisdictions are 
dependent to a similar extent on the economy of the EU. Switzerland is, after 
all, the EU's second largest trading partner after the United States. In addi­
tion, Switzerland has formally applied for membership of the ED. There is a 
fundamental difference of approach between Switzerland and Jersey, in the 
sense that the former actively seeks a closer economic and even political rela­
tionship with the EU, even at substantial cost, both financially and in policy 
terms. 

Perhaps unsurprisingly, smaller and more vulnerable jurisdictions such as 
San Marino, Andorra and Monaco have traditionally maintained a certain 
distance from the EU and -like Jersey - have limited their relations to those 
falling within a customs union, supplemented pragmatically or opportunisti­
cally by areas of cooperation of particular interest to the third country 
concerned. As indicated above, this situation has recently begun to change. In 
their negotiations on the TOSD, all the micro-States concerned have sought 
"concessions" from the EU side. Jersey and the other Crown Dependencies 
made no such "counter demands". Although, the EU has generally resisted 
"linkage" of this kind, and has insisted that the "counter-concessions" 
requested by San Marino, Andorra and Liechtenstein be set out in non­
binding "Memoranda of Understanding" attached to the TOSD, nonetheless 
the fact that such "wish-lists" have been accepted and registered at all by the 
EU is seen as a political step forward by the jurisdictions in question. 

For the moment at least, Liechtenstein, as well as Norway and Iceland (who 
were excluded from the TOSD package) appear content with their status 
under the European Economic Area (EEA) Agreement. lll This ensures that 
they are inside the Single Market for virtually all measures covered by the 
"four freedoms" I 12, as well as "flanking policies" such as environmental and 
consumer protection, but outside the Single Market for indirect taxation and 
agriculture, as well as external affairs. This formula ensures that Norway, 
Iceland and Lichtenstein are represented in most of the Committees dealing 
with EU business which applies to these countries under the EEA Agreement. 

111 There have recently been rumours that Norway is once again considering renewing its membership 
application. If this happens, it is difficult to see that (fisheries interest notwithstanding) Iceland would not 
follow. 

'" The free movement of goods, services, persons and capital. 
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Switzerland does not have such representation in EU working groups and is 
linked to the EU by the original EFIA Agreement (as well as over 100 supple­
mentary bilateral agreements), which also excluded tax and agriculture. ID 

The imposition of personal tax measures I 14 - essentially through power 
politics - on its neighbouring micro-States has caused the latter to reappraise 
their relations with the ED. Undoubtedly for some jurisdi<;:tions, the issue of 
whether to request EV membership will have been raised or revisited.l15 It is 
now increasingly clear that for small neighbouring States, relations with the 
EU are not a "one-way street': with EU market access being the only item on 
the agenda. In areas perceived to be of vital interest to the EU itself (such as 
cooperation in tax, customs and police matters), the EU will increasingly 
expect neighbouring micro-States to adopt the EU acquis in the particular 
area and to cooperate constructively with the EU, whatever the terms of the 
Treaty relationship between them. 116 It is likely in the near future that pres­
sure will be brought to bear on these jurisdictions to align their law in areas of 
the acquis such as money-laundering. San Marino's monetary Agreement 
with the EU already makes provision to this effect. 

THE EU NEIGHBOURHOOD POLICY - POSSIBLE IMPACT 

ON JERSEY 

A further illustration of the extent to which the EU acquis increasingly has a 
pan-European application is offered by the recently-adopted EV neighbour­
hood policy. This purports to provide a framework by which the EU acquis, 
especially on the Single Market, can be "exported" to countries across the 
European continent, as well as the Middle East and North Africa. il7 This 

'" Liechtenstein's status within the EEA may partially explain its limited list of counter·demands 
compared with the other micro·States. 

'" It is interesting that only the UK's Crown Dependencies were the subject of the extraterritorial 
extension of the EU's Code of Conduct on harmful business taxation. 

Il5 It is worth recalling here that article 48 EU provides that any "European State" may apply for 
membership. For micro·States such as Andorra, San Marino Or Monaco, there would presumably be no 
obstacle to membership. although it is not clear what arrangement would be made on voting rights or 
institutional representation in an enlarged EU. In this paper it suffices to note that the "big five" Member 
Sates have already displayed considerable concern about the voting power of the smaller Member States in 
the EU. It is unlikely that any new micro·State Members would receive as generous treatment as that of 
Luxembourg. 

". In this context it is interesting that the United States' authorities have recently become pre·occupied 
by the loss of fiscal revenue (both al Federal and State level) caused by US corporations moving business 
activities "off·shore" or by channelling business tunsactions through off· shore jurisdictions, Dotably 
those in the same time·zone as the US. 

\17 Communication from the Commission to the Council and the European Parliament: Wider Europe 
- Neighbourhood - a new framework for relations with our Eastern and Southern Neighbours, COM (2003) 
194 tinal of 1l.3.2003. 
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would be on a consensual basis, although appropriate legal frameworks could 
be negotiated taking into account existing agreements. liS There is no doubt 
that it is in the economic (and political) interests of the EU to promote these 
arrangements, since a legal level playing-field will facilitate market-access for 
EU exporters to the partner countries. The reverse is also true, although in 
this respect, much depends on the ability of those exporting goods or services 
from the partner countries to meet EU technical and safety standards, as well 
as to compete on quality. 

Through this new framework for the EU's neighbouring countries l19, the 
EU offers "the prospect of a stake in the EU's Internal Market and further 
integration and liberalisation to promote the free movement of - persons, 
goods, services and capital (four freedoms)". The EU maintains that 
geographical proximity calls for enhanced interdependence and the steps to 
be taken will include the extension of current mechanisms in a variety of 
areas through measures such as: 

.. Extension of the Internal Market and regulatory structures; 

.. Preferential trading relations and market opening; 

.. Perspectives for lawful migration and movement of persons; 
• Intensified cooperation to prevent and combat common security 

threats; 
• Greater EU political involvement in contHct prevention and crisis 

management; 
• Greater efforts to promote human rights, further cultural cooperation 

and enhance mutual understanding; 
• Integration into transport, energy and telecommunications networks 

and the European Research Area; 
.. New instruments for investment promotion and protection; 
• Support for integration into the global trading system; 
• EU technical and grant assistance tailor-made to needs and combined 

with assistance from International Financial Instruments. 

Such measures will be taken to supplement the already existing arrange­
ments. Free Trade Agreements (FTAs) are currently in place with the 
Southern Mediterranean countries. As envisaged by the Barcelona process, 
these FTAs are expected to be extended in order to include the services sector 
as well as the goods sector more fully. Meanwhile, Association Agreements, 

J 1 S Under existing Partnership and Cooperation Agreements with Russia and former CIS countries and 
Association Agreements with Maghreb countries, agreements already exist for partner countries to adopt 
the acquis on a voluntary basis. 

119 The EU's neighbourhood policy currently covers: Russia, Ukraine, Moldova, Belarus and the 
Soutbern Mediterranean countries: Algeria, Egypt, Israel, Jordan, Lebanon, Libya, Morocco. the 
Palestinian Authority, Syria and Tunisia, 
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encouraging the approximation of legislation to that of the EU's Internal 
Market, have been negotiated with a number of Mediterranean countries. 
The Association Agreements with Tunisia, Israel, Morocco, the Palestinian 
Authority and Jordan have already entered into force, while those with Egypt, 
Lebanon and Algeria await ratification. An Association Agreement with Syria 
is currently under negotiation. . 

On the other hand, the Partnership and Cooperation Agreements in force 
with Russia, Ukraine and Moldova do not provide for either preferential treat­
ment in trade or regulatory approximation in the area of the Internal Market. 

Formalising and strengthening relations with the EU's bordering countries 
has already been reported by employers to be an important asset to the busi­
ness world. The EU's "new neighbours" are countries ,vith great potential for 
growth and development and in need for foreign investments to support 
their infrastructure, extend their industry and establish a well-functioning 
financial services sector. Extending the Single Market to include these coun­
tries would mean that doing business is eased, as governments apply to 
companies (telecoms, car manufacturers, the construction industry etc.) EU 
legislation regarding the setting up of new plants, merging, banking, employ­
ment rules and corporate governance standards. The benefits would be 
similar to the enlargement process, though not as far-reaching, because the 
Wider Europe initiative does not provide for membership or participation in 
the EU institutions and the law-making process of the Union. 

This evolving scenario - of the gradual spread of EU law and policy, not 
only across the >vider Europe, Middle East and North Africa, but to countries 
such as South Africa and many other WTO Members - is, in my view, a further 
factor to be given serious consideration by Jersey and other Crown 
Dependencies when reviewing the legal basis for their external arrangements 
in the future. Essentially there appear to be at least three broad options avail­
able. First, "business as usual", in other words, with external relations in 
general falling under the constitutional responsibility of the UK and with rela­
tions with the EU covered formally by the Protocol, but with an increasing 
number of issues involving contacts with the EU and its Member States being 
dealt with pragmatically, as in the case of the TOSD arrangements. 

A second option would be to agree with the UK a broader scope for Jersey 
to conduct its own external relations, including with the EU and in the 
OECD, based on the Island's extensive internal autonomy and taking into 
account the fact that, in a number of areas of economic policy, Jerseys policy 
is not the same as that of the UK. 

Finally - and as a possible extension of the second option - Jersey could 
seek an even more fundamental change in the structure of its external rela­
tions. This could embrace a revision of the Treaty link with the EU and a 
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review of Jersey's relationship with organisations such as the WTO. This 
latter option would presumably require close consultation with Guernsey 
and the Isle of Man. It would also require not only discussions with the UK 
authorities (which would inevitably involve consideration of changes to the 
current constitutional situation), but also negotiations between the UK and 
other member States under Article 48 TEU.120 

THE FUTURE OF PROTOCOL 3 

In very broad terms, the analysis in this paper of developments over the last 
ten years in relations between Jersey and the EU can be summarised as 
follows. With rare exceptions, economic relations under the Protocol have 
been uncontroversial. Outside Protocol 3, on the other hand, developments 
in areas such as tax and economic crime have dominated the relationship. A 
number of other issues which have arisen tend to fall into a "grey zone;' 
where either the Protocol clearly does not apply but EU law and policy has an 
impact on the Jersey economy or where it is unclear to what extent EU law 
must be taken into account in Jersey, whether by the administration, the 
courts or by economic operators. 

The advent of e-commerce (including e-payments) has reduced the 
importance of national frontiers dramatically and has added a new dimen­
sion to the cross border supply of goods and services, as well as related issues 
such as the protection of intellectual property and consumer protection. 
Private law issues such as the conflicts of laws, judicial and administrative 
cooperation, and the availability of judicial remedies have also acquired a 
new significance in the electronic age. This new dimension to international 
trade has been the subject of intensive, but so far inconclusive, discussions in 
international organisations such as the WTO and the OECD (for example on 
the taxation of electronic trade in goods or services). Jersey, although a 
potential beneficiary of free trade in electronic goods and services, is unable 
to make a direct input into the ongoing discussions either because the 
formalities for its membership of the organization in question have not been 
completed (in the case of the WTO) or because appropriate arrangements 
have not been made by the UK (in the case of the OECD). 

In recent years,it appears that Jersey's economic interests are increasingly 
affected by EU law and policy, almost always in areas outside the material 
scope of Protocol 3. In addition to electronic commerce (and the taxation of 

120 If the UK's request was accepted by the other Member States, then the necessary changes to the 
Protocol would have to be agreed unanimously and would be subject to ratification by all 25 national 
parliaments. 
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this trade), international capital transfers, international air and maritime 
transport (including the security of links with the EU), intellectual property 
and data protection are all areas of considerable economic importance in 
Jersey and where the increasingly close "interface" between the Jersey and EU 
economies means that a growing number of delicate legal and policy issues 
may well arise in the future. The extra-territorial applicati~n of EU competi­
tion law (to trade in goods and services) may also become an issue, to the 
extent that economic activities in Jersey have an economic effect in the EU. 

It would be strange after the dramatic developments of the last few years in 
the fiscal field if Jersey (and indeed the other Crown Dependencies) did not 
now reflect on lessons to be learned and possible changes to be made. As we 
have seen throughout this review, the starting point remains the constitu­
tional relationship with the UK. Fortunately, the history of the UK is rich in 
the diversity and flexibility of constitutional arrangements which can be 
made between the UK and its dependent territories. As far as Jersey's contin­
uing relationship with the Crown is concerned, the thesis advanced in this 
paper is that Jersey's virtually complete internal autonomy needs to be 
matched with a comparable level of external independence. Only in this way 
can Jersey's economic prosperity and future political stability be preserved 
and enhanced. Complete sovereignty or independence may not yet be on the 
agenda; but a new form of partnership with the UK - more fitted to the polit­
ical and economic realities of the twenty-first century - seems to be an urgent 
requirement. 

The future of Protocol 3 is obviously related to any future constitutional 
arrangements to be worked out between Jersey and the UK, but is essentially 
a separate matter. As Jersey has stated in its Letter of Commitment to the 
OECD in its work on harmful tax competition, it is vital that the principles of 
equality, consent and the "level playing field" be followed in international 
economic relations, including in the tax field. The tendency for the EU to 
seek to extend its own law and policy (the acquis communautaire) extraterri­
torially shows no sign of abating.121 Such an approach may well be justified 
when countries (such as the former Warsaw Pact members or Turkey) apply 
for membership of the EU. On the other hand, for jurisdictions which seek to 
preserve their independence, the fundamental principle of international law 
is that their sovereignty (to the extent that this exists under international law) 
should only be limited by rules of customary international law, general prin­
ciples of law recognized by civilized nations or international agreements 
freely entered into by their consent. The recent approach by the OECD and 

12[ The recent Commission paper setting out a "neighbourhood" policy for the EU vis-a-vis its 
European. North African and Middle East partners merely seeks to provide a more coherent framework 
for this process. 
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EU in extending rules and disciplines on business taxation to non-members 
without their consent is in breach of these principles. 

As far as Protocol 3 is concerned, it may be that the radical alternatives of 
abolishing the Protocol or, on the other hand, seeking full EU membership, 
can be ruled out. On the other hand, Jersey will certainly wish to examine the 
situation of other comparable jurisdictions (as has been done in outline in this 
paper), especially as regards their legal relationship with the EU, in order to see 
whether alternatives to Protocol 3 exist which might better guarantee the 
Islands' twin aims of political stability and growing economic prosperity. It is 
clear that other jurisdictions (both sovereign and non-sovereign) affected by 
the recent negotiations on the "tax package" with the EU will also be reviewing 
their status and relationship to the EU, with a view to possible change. 

CONCLUSION 

In the course of the last 15 years (not to mention the 31 years since Protocol 3 
entered into force) all the major elements involved in Jersey's relationship 
with the Union have changed fundamentally. These include change within 
Europe itself - from customs union to Single Market and economic and 
monetary union, from Community to Union and from a multiplicity of 
founding Treaties to a single Constitution. In the United Kingdom, constitu­
tional change - marked by devolution - is still in progress. In Jersey itself, 
economic and demographic changes have produced a situation in which the 
Island is no longer a tranquil haven sheltered from the winds of change 
emanating from international organisations such as the EU, OECD and the 
UN, or important states such as the United States. The success of the financial 
services industry has not only generated prosperity for Jersey, it has also 
made the Island a serious "player" in the international financial community. 
In one sense, it may be said that, although Jersey has become an important 
member of the international financial community, it is handicapped 
compared with many of its competitors, by its international status (or lack of 
it). Thus, Luxembourg, Cyprus and Malta as full members not only of the EU 
but also the OECD, have the full power to "opt out" of or even to "veto" tax 
measures taken in those organisations. Jersey, on the other hand, despite 
carrying the full weight of responsibility - without external assistance - for 
its own economic prosperity, lacks the defences available under public inter­
national law to enable it to resist unwanted initiatives by more powerful 
neighbours. 

Jersey has been the target of unsought and hostile action by the EU, by the 
OECD and even by individual States, such as the United States and a number 
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of its constituent States. Jersey has found it politically impossible to avoid 
responding to these initiatives. It has in fact responded constructively. Lord 
Falconer's speech to the States of Jersey on 10 May 2004 bears eloquent testi­
mony to Jersey's constructive cooperation, but fails to address the serious 
underlying constitutional issues involved. 

In these matters, the limited material scope of Protocol.3 has afforded no 
legal protection for Jersey whatsoever. In one sense, the fact that Protocol 3 is 
so manifestly "out of kilt er" with the modern Jersey economy may be a source 
of confusion or misunderstanding about Jersey's status and "economic 
personality". Perhaps even more significantly, the UK has exercised its 
responsibilities for Jersey's international relations not by defending the 
Island's laws and practices, but rather by joining with those seeking to compel 
change, notwithstanding the absence of internationally-binding rules or 
procedures. 

These circumstances have forced Jersey (as well as other UK dependent 
territories) to come to terms with the relative weakness and vulnerability of 
its constitutional and international situation. By a mixture of political will 
and technical excellence and by making the most of its legal autonomy 
(mainly internal, but also to a limited degree external), Jersey has succeeded 
III 

(a) preserving its status as a cooperative jurisdiction in the OECD; 
(b) reaching an accommodation with both the UK and the EU as regards 

the "roIlback" of its company tax legislation under the EU Code of 
Conduct; 

(c) reaching agreement with the EU and its Member States l22 on the 
implementation of a retention tax system for the implementation of 
the TOSD; 

(d) reaching agreement with the EU, through the UK, on the alignment of 
Protocol 3 with the EU Constitution. 

In this process, Jersey has been forced to recognise the vulnerability of its 
international and constitutional position. Despite a recent strengthening of 
the action taken, inter-ministerially, in London by the Department of 
Constitutional Affairs (DCA) in defence of Jersey's interests, it may safely be 
said that, at least in relations within the EU and the OECD, defending the 
interests of the Crown Dependencies (especially when these conflict with 
those of the UK) is not a UK priority. This was certainly true in the recent tax 
negotiations in the EU and the OECD, but it is also the case (whether for 

122 Formally, of course. the TOSD Agreements are with the 25 Member States individually. The terms of 
the Agreements were however settled by direct discussions with the Commission and the Irish Presidency 
of the Council. 
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Jersey, Guernsey or the Isle of Man) on issues such as the application of the 
agricultural state aids or safeguards provisions of the ProtocoL Recent experi­
ence in ensuring that Jersey does not suffer economic harm as a result of the 
adoption of the UK or EU Single Market measures (e.g. as regards payments 
systems for banks) offers some hope for optimism. But, in general terms, 
Jersey's experience of the last few years tends to emphasize the need for far 
greater international autonomy or "personality" 123 so that it can defend and 
enhance its hard-won political stability and economic prosperity, without 
having to go "cap in hand" to London and to rely - in effect - on one of the 
less-powerful departments of State to wring "concessions" from the Treasury, 
Inland Revenue, DEFRA or the Foreign Office. 

It is no consolation to recognise that many of Jersey's competitors 
endowed with formal sovereignty (Liechtenstein, Andorra, Monaco and San 
Marino) have arguably fared not much better in the face of the political pres­
sure brought to bear by the EU and its Member States (including the UK) and 
the OECD. Competitors such as Cyprus and Malta which have now joined 
the EU will now of course benefit from all the institutional rights accorded to 
Member States (e.g. the right to "veto" unwanted tax initiatives). 

As far as Jersey is concerned, once it had been recognised that a compro­
mise had to be made with the EU (for example on the TOSD), Jersey's 
performance in drafting a "Model Agreement" in concertation with Guernsey 
and the Isle of Man, in negotiating this with the Commission and Council 
Presidency, in finalising the agreements bilaterally with all 25 Member States 
and then ensuring domestic implementation, was unsurpassed, including by 
EU Member States. 124 

The clear lesson to draw from this experience is that Jersey has the political 
will, technical competence and resources to conduct international relations 
in areas where its interests are affected. It is not clear that the constitutional 
relationship with the UK significantly strengthens Jersey's international 
negotiating position. And in fields such as tax, where the UK has opposing 
interests, the UK link is entirely unhelpful. Precedents exist for UK 
dependent territories or colonies to act as international persons in their own 
right. Hong Kong was, for many years, a case in point, negotiating with the 
EC (including the UK) in fields such as textiles, where Hong Kong and UK 
and EU interests were diametrically opposed. 

l23 In this rontext, it may be questioned whether the term "letter is appropriate in the 
modern age. Under public international law, it would suffice for the UK to make it known, both bilaterally 
and multilaterally that, whilst retaining its links with the Crown, Jersey enjoys international autonomy 
commensurate with its inlernal independence, for the sake of clarity and transparency, Ihis Iransfer of 
external powers could well be set out in a statute. 

12. At Ihe time of writing, a large number of the EU's Member Slates have failed 10 trnnspose the TOSD 
into national Jaw, as required by the Directive, by Ihe end of 2004, 
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A word of caution is appropriate at this point. It is dear that even formal 
sovereignty would not be a panacea, a passport to instant international recog­
nition and acceptance or even a means of avoiding challenges to Jersey's 
internal laws and practices. As indicated above, it is likely that as EU member­
ship continues to grow and the acquis continues to expand and consolidate, 
the extent to which the EU will expect jurisdictions on jts periphery and 
which wish to do business with the Union, to adopt the acquis (with or 
without relevant Treaty relations) will also increase. This will be so particu­
larly in areas deemed by the EU to be politically sensitive and/or economi­
cally harmful, such as tax, financial services, economic crime and "internal 
affairs') (anti-terrorism, visa, asylum, immigration policy, etc.). 

Jersey (and indeed the other Crown Dependencies) must prepare itself to 
meet these challenges. Like all independent and self-sustaining jurisdictions 
of its size, Jersey will have to make the best use of scarce resources. In my 
view, to focus exclusively on the existing legal link with the EC (although that 
has been the central theme of this paper) would be a mistake. The Protocol 
has, after all, only recently been reconsidered and renewed, virtually 
unchanged, in the IGC leading to the Constitutional Treaty. 125 This is not the 
case for the constitutional relationship with the UK, where the grant of 
external autonomy in areas falling within Jersey's internal competence, is 
now a matter of urgency. Priority does however need to be given to 
improving international knowledge and recognition of Jersey's political and 
legal status. Jersey's first-class track record of international cooperation also 
deserves to be better known. This is essential in order to provide greater legal 
certainty for Jersey's economic relations with its partners around the world, 
including perhaps first and foremost the EU and the United States. 

Jersey's financial industries have been successful in publicising their prod­
ucts and services across the globe. Comparable efforts must be made by 
Jersey politicians and officials particularly in the EU, but also in the United 
States and other key jurisdictions. !26 It is disappointing that, despite a succes­
sion of informal but constructive meetings with EU (mainly Commission) 
officials in areas such as financial services, justice and home affairs and inter­
national economic crime, Jersey is too frequently identified as a "tax haven" 
or a jurisdiction which lacks - to a certain extent at least - full international 
legitimacy. There is a contradiction here which needs to be addressed perhaps 
by considering formalising or giving greater publicity to, meetings with the 

i25 There is of course no reason why the longer-term future of the Protocol could not be considered 
immediately, since it would in any event take some years the processes leading to its cbanges could 
be completed . 

• 26 This is the same challenge faced by lilerally hundreds of sUb-Slale enlities which have had 10 come 
to terms with the important role played by the EV in their political and economic lives. Tills explains why 
over 200 local authorities, regions and other entities have opened offices in Brussels. 
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EU institutions and the almost uniformly positive results emerging from 
these meetings. This is normal practice not only in the case of diplomatic 
contacts by States and international organisations, but even by private sector 
entities wishing to put on record (to avoid misunderstandings and for future 
reference) points made, understandings reached or even disagreements. 

In my submission, now that negotiations have been successfully resolved 
both with the EU and the OECD on personal and business taxation, 
sustained efforts need to be made - at a level previously not attempted - to 
secure international recognition of Jersey's status as a self-governing jurisdic­
tion with the highest regulatory and supervisory standards, not only in tax 
and financial services, but also in law enforcement and international cooper­
ation more generally. Such recognition, once achieved, needs to be formalised 
in a way which can later be relied upon. Achieving a minimum degree of 
international legal personality, whilst retaining a clear link with the Crown, is 
a sine qua non in this respect. The problem until now in informal contacts 
with the EU has precisely been that the contacts were informal and therefore 
subject to no official records. Such recognition as has been received (for 
example as regards the excellence of Jersey's anti-money laundering legisla­
tion) is quickly dissipated, since it is not recorded127 and quickly overtaken by 
other events in the minds of busy EU officials. 

The label "tax haven" (or, even more vaguely, "off-shore" jurisdiction) and 
the consequent inclusion on national "black lists" or other forms of unwar­
ranted discrimination, is more intractable. The very use of the term "off­
shore" somehow connotes (or is seen increasingly, by the EU and US 
authorities to connote) a jurisdiction which escapes appropriate or normal 
regulatory and supervisory control and thereby creates unfair advantages for 
investors or traders, including non-residents. 

The perjorative use of terms such as "tax haven" is particularly difficult to 
combat, given the technical complexity (and indeed lack) of agreed ground 
rules in, international tax law and policy. However, to the extent that such 
terms imply a failure to respect minimum standards in areas such as interna­
tional economic crime and international cooperation in customs, tax and 
police matters, then the evidence and the means clearly exist to rebut such 
assertions. 

As far as tax policy is concerned, it is clear that, both inside the EU and 
internationally, the limits of national fiscal sovereignty and the appropriate 
scope of international rules and disciplines have yet to be defined. EU and 

l27 At least in the case of sovereign jurisdictions such as Andorra (or even, in the past, with non-sover­
eign jurisdictions such as Hong Kong and Macau) formal records are kept of regular Ministerial, diplo­
matic or official-level meetings. Notes verbales are exchanged, as well as agreements (even on minor 
matters) being recorded by exchanges of letters, memoranda or other instruments recognised by intema­
tionallaw. 
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OECD policy documents assert simultaneously that tax (rates and struc­
tures) is a legitimate instrument of national economic policy in promoting 
the competitiveness of economies and enterprises, whilst at the same time 
stating that "harmful tax competition" is to be condemned.128 

As the current debate in the US election campaign demonstrates, the 
perceived loss of fiscal revenue (both at Federal and State. level) is a crucial 
political issue in the United States, particularly in a nation with a massive 
budget deficit. The debate on tax rates and structures, as well as the extent to 
which international corporations should be permitted to structure or 
channel their operations (including invoicing and tax accounting) through 
multiple jurisdictions, including those classed as "off-shore", will continue for 
the foreseeable future. The absence of a truly global and inclusive forum for 
international tax discussions is a significant handicap to progress in this area. 

In these circumstances, Jersey has a choice between continuing with its 
present level of international engagement, or of increasing it. Even small 
jurisdictions do not lack intellectual capital. Jersey has the opportunity to 
develop its international cooperation in international tax policy (and indeed 
in international economic relations generally), including the building of 
alliances with other jurisdictions which share Jersey's concerns. The EU insti­
tutions and the increasing number of Member States (many of which now 
may share Jersey's views of the use of tax policy as an instrument of interna­
tional competitiveness) should not be excluded from a more pro-active 
approach in this field by Jersey and the other Crown Dependencies. 
Constructive engagement with the UK will inevitably be a vital element in 
any strategy which Jersey may adopt for its future international relations. In 
this respect, the Protocol which currently links Jersey to the EC (and in the 
future to the EU) is only one element in Jersey's increasingly complex and 
challenging international relations. 

!2S In the EU, failing sufficient agreement between Member States on the elimination of"hannful" tax 
measures, the Commission has - since 2000 - adopted a more rigorous and niensive approach to it state 
aids policy, applying article 87( 1) to national fiscal measures previously considered not to constitute "aid~ 
At the same time. the Commission has failed to distinguish between tax measures affecting the competitive 
position of enterprises under article 87( I) and fiscal measures of a more general nature affecting competi· 
tion between national economies. under articles 96-97 EC. EU fiscal state aids policy does not of course 
apply to the Crown Dependencies. 

Alastair Sutton is a member of the English Bar; Visiting Professor of Law, 
University College London and of Georgetown University Law School, 
Washington, D.e.; Partner, White & Case. The views expressed in this article are 
personal to the author. 
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THE UK'S POWER OVER JERSEY'S 
DOMESTIC AFFAIRS 

Jeffrey Jowell 

I shall in this article be challenging the conventional view of the constitu­
tional relationship between the UK and Jersey. A few years ago I was asked by 
the then Attorney General of Jersey, to evaluate this relationship. It soon 
became apparent to me that many of the classic authorities on the UK-Jersey 
relationship were based upon unsubstantiated assumptions which need to be 
challenged not only in the interest of historical and legal accuracy, but also in 
the cause of modern constitutional principle. I shall not be dealing with the 
responsibility of the UK for Jersey's international relations, or with the status 
of Jersey in European Community Law. 

The conventional view of the UK -Jersey constitutional relationship is most 
firmly set out in the Kilbrandon Report of 19731 which assumed that "in the 
eyes of the court" the UK Parliament has "paramount power" over Jersey, and 
could therefore legislate for Jersey "in any circumstances". Kilbrandon was 
clearly uneasy with the claims for paramountcy which he had staked, and 
therefore immediately hedged them with the qualification that those para­
mount or ultimate powers were in practice modified. He considered the 
modification not to be achieved by law, but by constitutional convention, 
under which the UK refrains in fact from exercising its 'legal' powers over 
Jersey's domestic affairs ( including the power to set and levy taxation). 

I want first to question whether the legal power of the UK over Jersey is, or 
was ever, as unbounded as Kilbrandon contended. Being a power of "last 
resort", I submit that it does not permit intervention in Jersey's domestic 
affairs except in extreme circumstances and on a restricted range of matters, 
consistent with the exercise of the prerogative powers within the UK. 

If I am wrong about that I ask, secondly, whether the constitutional 
convention (that the UK does not exercise its powers over Jersey's domestic 
affairs) has now crystallised into a legal rule to that effect. 

Thirdly, I consider whether, if there is ambiguity about either of the first 
two questions, such constitutional ambiguity these days should be resolved 
not by unsubstantiated albeit repetitious claims, but on the basis of modern 
constitutional principle, which will be identified below. 

, Report of the Royal Commission on the Constitution (Cmnd 5460) (1973), YoU, Pt XI (" Kilbrolldoll"). 

249 



JEFFREY JOWELL 

JUSTIFICATION FOR THE UK'S PARAMOUNT POWER 

Insofar as they develop their reasoning, Kilbrandon and other authorities on 
the constitutional status of Jersey2 rest their claims for the paramountcy of 
the UK's power over Jersey upon two factors: first, upon the constitutional 
principle of the sovereignty or supremacy of Parliament, and secondly, upon 
"convenience", arising out of the apparent constitutional dominance of the 
UK. 

In respect of the first justification, Parliamentary sovereignty or 
supremacy, it should be borne in mind that this principle is a constitutional 
precept which is directed to a specific issue, namely, the division of power 
within branches of government inside the United Kingdom. In particular, it 
justifies the supremacy of the United Kingdom Parliament over the Crown. It 
was developed since the seventeenth century as a principle furthering democ­
racy, by requiring the will of Parliament (and later an elected Parliament) to 
prevail over that of the monarch. The development of Parliamentary 
Sovereignty was particularly animated by a wish to disable the King from 
raising taxation without the consent of Parliament. It gained legitimacy over 
the years as Parliament became progressively representative of the populace 
as a whole. It is a principle based not only upon a notion of where power 
actually lies but upon where power ought in a democracy to lie - namely, 
with the elected representatives of the people rather than the monarch. 

If democratic principle ultimately justifies the supremacy of the legislature 
over other branches of government within the United Kingdom, democratic 
principle does not justify the supremacy of the UK Parliament over Jersey's 
affairs. On the contrary, democratic principle would suggest that, in the event 
of conflict, the will of the UK Parliament should not prevaiL This is because 
Jersey residents do not have any representation in the UK Parliament and 
indeed have full representation in the States of Jersey. This principle was 
clearly stated in Blackstone's celebrated statement explaining why Parliament 
legislated for the Town of Berwick upon Tweed but not for Ireland: 

"The Town of Berwick on Tweed, though subject to the Crown of England ever 
since the conquest of it in the reign of Edward IV is not part of the Kingdom of 
England, nor su~ject to the common law, though it is subject to all Acts of 
Parliament, being represented by burgers therein ... But as Ireland was a 
distinct dominion, and had parliaments of its own ... our statutes do not bind 
them, because they do not send representatives to our parliament: but their 

2 E.g. Ha/sbury's Laws, yol. 6 p.3SI ff., AW Budley and K 0 Ewing, Constitution,,1 "nd Administrative 
Law (1997). pp.46-47. 
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persons are the King's subjects, like as the inhabitants of Calais, Gasgoigny and 
Guienne, while they continued under the King's subjection':3 

'No taxation without representation' is not a mere political slogan. It 
embodies a fundamental constitutional principle which is enshrined in 
article 21 of the Universal Declaration of Human Rights (the right to take 
part in the government of one's country) and article 3 of Protocoll of the 
ECHR (the right to the "free expression of the people in the choice of the 
legislature"), which, in the Mathews case,4 was expressed as the requirement 
of an "effective political democracy". 

Turning now to the second justification of the UK's supremacy over Jersey, 
that of appearance or convenience, we find commentators as eminent as 
Professor Dicey asserting that "whatever doubt may arise in the Channel 
Islands, every English lawyer knows that any English court will hold that an 
Act of Parliament clearly intended to apply to the Channel Islands is in force 
there proprio vigore [by virtue of its own force 1, whether registered in the 
States or not!'5We note here that even an impeccably thorough lawyer such as 
Dicey could not find any law to support his assertion that Parliamentary 
legislation would prevail contrary to Jersey's will and had to rely on force 
rather than principle to support his bare assertion.6 

It cannot be doubted, however, that superficial constitutional structures 
give the appearance that Jersey is under the control of the UK. Although 
Jersey is formally not part of the UK, it is not an independent State nor even 
an "associated State". Jersey is known as a Crown Dependency and would 
indeed qualify as a "British possession". The UK is responsible for Jersey's 
external relations and indeed the UK may pass laws which may be extended 
to Jersey. On the basis of superficial appearance, the relationship is dearly 
therefore one of UK dominance, or Jersey subordination, which could at first 
sight be read as entrusting the UK with the ultimate welfare of Jersey resi­
dents. Furthermore, although the States ofJersey may pass laws, these require 
the assent of Her Majesty on the advice of the Privy Council Her Majesty has 
her own representative in Jersey in the form of the Lieutenant Governor who 
also has a power to veto a resolution of the States of Jersey as may concern the 
special interests of Her Majesty.7 Both the Lieutenant Governor and the 
Jersey Law Officers are appointed by the Crown on the formal advice of UK 
Ministers. 

3 BlackslOne's Commentaries (1765) , Vol.l pp.98-100 (emphasis added). 
4 Matthews v UIe [19991 EHRR 361 
5 AV Dicey, The lAw of the Constitution (1885), p.52< 
6 Kilbrando1l (supra, par •. 1469) similarly rested his justification of the UK's sovereignty over Jersey on 

mere "convenience': 
7 [Editor's notel The States of Jersey Law 2005 abolished the Lieutenant Governor's power of veto. 
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Before accepting appearances, however, we must seek the legal origins of 
Jersey's constitutional status and here we find that, compared with all other 
British possessions, past or present, the Channel Islands present a special 
case. 

JERSEY'S STATUS IN LAW 

In 933 Jersey, together with the other Channel Islands, was annexed by 
William Longsword, Duke of Normandy, and formed part of the Duchy of 
Normandy until 1204. After the Norman conquest in 1066, and up to 1204, 
England and the Duchy of Normandy were united in the person of the occu­
pant of the English throne. In 1204 King Philip Augustus of France drove the 
Anglo-Norman forces out of Continental Normandy, but he failed to occupy 
insular Normandy, and the Channel Islands remained united with England. 
Since then, the Channe\lslands have remained possessions of the English 
Crown dependencies of the Crown, outside of the United Kingdom. 

During the 14th century it was dearly established that the Island was 
governed by the customary law of Normandy. Local enactments were passed 
through either the Royal Court or the legislative assembly known as the 
States (which are first mentioned in a deed of 1497). Blackstone stated the 
position in 1785 as follows: 

"The Islands of Jersey, Guernsey, Sark, Alderney and their appendages, were 

parcel of the Duchy of Normandy and wece united to the Crown of England by 
the ficst princes of the Norman line. They are governed by their own laws, 
which are for the most part of the ducal customs of Normandy, being collected 
in an antient book of very great authority intituled Le Grand Coustumier. The 
King's writ or process from the courts of Westminster is there of no force, but 
his commission is. They are not bound by common Acts of our Parliament 
unless particularly named. All causes are originally determined by their own 
Officers, the Bailiff and Jurats of the Islands but an appeal lies from them to the 
King in Council, in the last resort."8 

It seems dear from the context of Blackstone's text that he did not consider 
those Islands to be bound by Acts of Parliament without their consent named 
in the Acts. This is because the Islands were, as he put it, "governed by their 
own laws". BlacKstone's view received endorsement from the Judicial 
Committee of the Privy Council in the case of Renouf v Attorney General for 
Jersey9 where it was held that there was no appeal of right to the Judicial 

8 Blackstone's Commentaries, VoL I,p.i 04. 
9 !I936] I All ER 936. 
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Committee from Jersey's Royal Court in criminal cases. Lord Maugham said 
that Jersey is: 

" ... part and parcel of the ancient Duchy of Normandy which came into the 
possession ofWilliam, Duke of Normandy in A.D. 933 and remained attached 
to the British Crown when Phillip II of France conquered the rest of Normandy 
from King John (in 1204). It has its own constitution and is govemed by its 
own laws." 10 

ROYAL CHARTERS 

Various Royal Charters were granted to the Islanders, establishing "privi­
leges", "liberties", "franchises" or "immunities" of a similar and repeated kind. 
The first, said to be granted by King Henry HI in 1248, known as "the 
Constitutions of King John': is of doubtful authenticity but its contents were 
repeated in a number of subsequent Charters; (most of the Royal Charters 
granted to the Island are reproduced in the Jersey Prison Board case 1890-
94).11 For example, the Charter of Elizabeth in 1562 and subsequent charters 
through to the final Charter ofJames II in 1687 conferred a number of rights 
upon the Islanders, including the right to be governed by Norman law, not to 
be cited in English writs, to have a local judicature and to be exempted from 
"tolls, tallages, contributions, burdens and exactions': except those imposed 
by virtue of the Royal Prerogative. 

One of the "privileges" (which were more in the nature of rights) granted 
to Jersey under the various charters was a right to raise and determine its own 
level of taxation. Bois states th.~t "there is no instance of taxation ever having 
been levied on the Islanders without their consent",12 

An exception to this autonomy in the field of taxation was the right of the 
Sovereign to raise revenues under the scope of the Royal prerogative. This 
power, it should be borne in mind, was not equivalent to a general revenue­
raising power, but was confined to exceptional circumstances, for example, 
matters of "necessity" e.g. defence in times of war, or to special Feudal levies 
or dues paid to the King or Duke. Thus the Charter of Henry VII, promul­
gated through an Order in Council of 17th June 1495, provided that "neither 
the Captain [predecessor of the Governor 1 nor the Jurats of the Island shall 
place or Levy any taxes or imposts on the people thereof without the knowl­
edge or command of the King, for the common good and defence of the said 
Island': In 1679, the Bailiff and Jurats and other inhabitants of Jersey 

IQ At p. 937-8. Emphasis added. 
II Discussed below at paras. 30-32. 
12 Bais, A Constitutional History afJersey (1969) 11111-12. 
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complained that the Governor had imposed certain customs and duties, 
claiming that "it is a maxim of State that no authority whatsoever under 
yours can levy or impose any kind of Taxe or Impost ... without your express 
command signified under your Great Seale and that the levying of any such 
tax is a prerogative Royal essentially adhering to your Crown ... ". The prerog­
ative of the Crown to levy taxation was, of course, declared illegal by the 
Declaration of Rights in 1689. 

The various privileges etc. granted by Royal Charters are by no means of 
historic or academic interest alone. At various times, even into the end of the 
nineteenth century, they were successfully invoked as a ground of opposing 
various orders or warrants of the UK government that were said to infringe 
them. Challenge was made by means of the writ of quo warranto or by means 
of suspension of the registration of the contested instruments on the ground 
that they were "derogatory to the Island's privileges liberties and franchises': 
(See e.g. the Order in Council of 25th December 1709 revoking the previous 
Order in Council which was opposed on that ground and see the account, 
below of the specific challenges mounted in the 19th century). 

LEGISLATION UNDER THE ROYAL PREROGATIVE BY MEANS OF 

ORDERS IN COUNCIL 

This form of legislation was derived from the supreme legislative power 
possessed originally by the Dukes of Normandy. In 1679, following the 
receipt of a petition sent as a result of complaints that the Governor had 
imposed certain customs and duties upon Jersey residents, an Order in 
Council dated 21st May 1679 was made providing that in future no "Orders, 
Warrants or Letters" should be put into execution until they had first been 
presented to the Royal Court in Jersey and published. This was so that "the 
petitioners may have cognizence thereof to conform themselves thereto and 
avoid the transgression thereof". It was also provided that the Royal Court 
should have power to suspend registration in any case when it was considered 
that the Orders, Warrants or letters infringed "Ancient Laws, Charters and 
Privileges so confirmed unto them". (An Order in Council dated 17th 
December 1679 repealed the Order of May, 1679 in respect of the right of the 
Royal Court to snspend registration, but was reversed by the Order in 
Council of 28th March 1771).13 

An Order in Council dated 28th March 1771 forms one of the most funda­
mental constitutional documents for Jersey_ Following civil unrest, and in 

13 See further, p. XX below. 
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response to a strong feeling that individuals were living in "continual dread of 
becoming liable to punishments, for disobeying Laws it was morally impos­
sible for them to have the least knowledge of"14, a "Code of Political Laws of 
The Island" was agreed and granted Royal assent. The Order in Council 
provided as follows: 

(a) that all laws not included in the Code and not having Royal Assent 
should have no force and validity; 

(b) that in future all local legislative power in Jersey was vested in the 
States (with the power of the Royal Court to legislate being with­
drawn); 

(c) that provisional laws and ordinances could remain in force for 
three years only. If considered useful and expedient they could then 
be presented for Royal Assent. If granted, they would become part 
of the Code; 

(d) that anything proposed by the Assembly of the States should, before 
it shall be determined, be lodged au greffe for 14 days; 

(e) that the Governor, or Lieutenant Governor was given power to 
exercise his negative voice in response to matters proposed by the 
States; 

(f) for the registration of Orders in Council, Warrants etc. (as per the 
Order in Council of 21st May 1769 - see para. 19 above) and also 
for Acts of Parliament purporting to extend to the Island. 

Although aspects of the 177l Order in Council may seem on their face to 
formalise the power of the Crown to impose its will upon Jersey without any 
limitation, it is dear that it was intended to operate within the parameters of 
existing rights and privileges. To be sure, the Royal Assent was now formally 
required for acts that were not provisional. However, there is nothing to 
suggest that the Crown was considered to have the power, at that time, actu­
ally to refuse assent to a law within Jersey's realm of autonomy, (within its 
existing "privileges"). Indeed, the Royal Court was given power in 1779 to 
suspend Orders etc. which infringed those privileges. The principal purpose 
of the Code was to rationalise and publish the myriad of laws of different 
kinds and to invest in the States (rather than the Royal Court) the power of 
legislation. 

This interpretation is supported by archival research and endorsed by 
events in 1882 when the question of the content and duration of provisional 
regulations (now known as "triennial regulations") was raised. The States 
were requested by the Privy Council to explain the grounds upon which the 

14 Letter from CoLBentinck. 20 October, 1770. 
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"reglements" had been in existence longer than three years without the Royal 
Assent. The States claimed power to renew provisional regulations for a 
further three years if they were "subjects of a purely municipal or administra­
tive nature". The States' claim was accepted and on 14th April 1884 an Order 
in Council was made which provided that provisional regulations which 
related to "subjects of a purely municipal or administrative nature" could be 
reenacted by the whole Assembly of States for a further three year period, 
provided they did "not infringe upon the Royal Prerogative and are not 
repugnant to the permanent political or fundamental laws of the Island': 

This concession is significant, and reinforces the notion that the require­
ment of Royal assent in the 1771 Order in Council was intended not to stifle 
Jersey's autonomy in the area of domestic matters but rather to ensure that 
the States did not trespass upon the Royal Prerogative or matters affecting the 
fundamental constitutional relationship between the UK and Jersey. This 
view is supported by a number of Privy Council decisions in the mid-nine­
teenth century, when successful challenges were made to Orders in Council 
seeking to impose charges on the Jersey revenue or otherwise interfering with 
Jersey's autonomy in domestic matters. In respect of each of them the 
pleasure of the Crown was taken. Each was considered by the Privy Council 
and in every case the Privy Council advised in Jersey's favour. These were not 
always judicial rulings, and reasons for the advice to Her Majesty were there­
fore often not supplied. Nevertheless, legal advice was taken, often following 
argument on both sides, and Her Majesty inevitably followed her Council's 
advice to withdraw the provision that offended Jersey's autonomy. 

NINETENTH CENTURY CHALLENGES 

The first of these challenges is reported as Re States of Jersey. IS In 1852 three 
Orders in Council were made for the purpose of setting up a new system of 
paid police and a court of summary jurisdiction. The States opposed the 
constitutionality of the Orders in Council. The Royal Court ordered the 
registration of the Order to be suspended and the States petitioned Her 
Majesty in Council for the recall of the Orders, so that Actes on the subject 
could be passed by the States. 

The petition opposed the Orders on two grounds. First, that there was no 
right to legislate through Order in Council, and secondly, that the Crown 
possessed no right to impose taxation on the Islanders. The petition stated: 

15 (1853) Moo PCCCI85 at 262. 
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"that while one of the most important privileges of this Island is that of not 
being taxed by the Imperial Parliament in which it is unrepresented, no tax can 
be imposed upon the people of Jersey, except with the consent of the States by 
whom they are represented". 

The Privy Council advised that the Orders be revoked, which they duly 
were. The States then passed 6 Actes on the subject which were assented to by 
an Order in Council dated 29th December 1853. 

A similar constitutional dispute took place between 1853 and 1860 in 
respect of an Order in Council issued on 4th January 1853 establishing regu­
lations for the administration of Victoria College. The regulations required 
funds to be provided in Jersey for the purposes of the College. On 24th 
January 1853 the States passed an Acte suspending the registration of the 
Order and made representations to the Queen in Council asking for the 
Order to be rescinded. On 9th March 1854 an Order in Council was made 
revoking the Order of 4th January 1853, albeit "without prejudice to the 
ancient rights and prerogatives of the Crown with respect to the government 
ofJersey': 

In 1861 a comprehensive report of the sources ofJersey's constitutional law 
was undertaken by the Royal Commission into the Civil, Municipal and 
Ecclesiastical Laws of the Island ofJersey. The Commission concluded that: 

"the prerogative of your Majesty to legislate in Council for Jersey may be 
subject to some limitation, as, for example, where the proposed object of legis­
lation trenches upon any of the chartered privileges or liberties of the Island, in 
which as we have pointed out, is included the exception of the Islanders from 
taxation except with their own consent".16 

A final clash between the Crown and the States in the 19th century 
concerned the Jersey Prison Board Case (1891-94). An Order in Council had 
been made on 11 th December 1837 constituting a Prison Board in the Island 
and making provision for its financial support (eventually provided for by an 
Acte of the States). The Order failed, however, to specify who was to chair the 
Board, which contained equal membership of nominees of the States and the 
Crown. An Order in Council of 23rd June 1891 provided that whenever the 
Lieutenant-Governor was present at any meeting of the Board he should 
preside over the meeting and have a casting vote. The States petitioned the 
Privy Council praying for a recall of the 1891 Order on the following 
grounds: 

16 Report of the Commissioners appointed to inquire into the civil, municipal, and ecclesiastical laws of the 
island ofJerseywndon, HMSO, 1861, page vi. 
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• that on the basis of the Code of 1771 and the rights and privileges of the 
Island it was not competent for the Crown to legislate for the Island without 
the assent of the States; 

'" that Her Majesty's prerogative power did not extend to altering the constitu­
tion of a body such as a Board as set out in the 1837 Order; that no sovereign 
had ever claimed the right to legislate for, or impose taxes upon the Island 
without the consent of the Assembly or States of the Island and that a repre­
sentative assembly of the Island had existed "from time immemorial". 
(emphasis added). 

In reply the Crown's submissions were these: 

• that the Sovereign possessed the absolute power of legislating for the Island 
without the assent of the States; 

'" that even in submitting "projets de 101" for Royal sanction, the Slales were not 
legislators but petitioners laying propositions before the Crown in Council; 

• that the Imperial Parliament had unquestionable power to legislate for the 
Island, even in matters of internal government. 

A hearing before a Committee of the Privy Council took place in May 
1894. Argument was confined to the question of whether the Order of 1891 
constituted a substantial departure from the 1837 Order. In their Lordships' 
opinion it did so, and they therefore advised that the 1891 Order be recalled, 
which it was on 23rd June 189L 

It is clear, therefore that by the end of the 19th century the power of the 
Crown to impose taxes on the Island without the consent of the States was of 
doubtful validity. Indeed, it was doubtful too, as even Dicey recognised, 
whether the Crown had the power to exercise its legislative function at all 
without the States' consent.!7 

ROYAL ASSENT TO THE LAWS PASSED BY THE STATES OF JERSEY 

We have seen that in 1771 the assent of the King in Council was required to all 
projets de loi passed by the States. The power of Royal Assent in respect of 
Jersey Actes may not be in quite the same category as that power in respect of 
the United Kingdom Parliament. Under the latter, the Royal Assent is a 
prerogative of the Crown, and there is an established convention that assent is 
not to be withheld to bills properly passed. In Jersey's case, the requirement of 
Royal assent now has a source in the Order in Council of 28th March 1771. 

17 The Law and theOmstitution, p.53,n.3. 

258 



The UK's Power Over Jersey's Domestic Affairs 

Over the years there have been threats to exercise the power to refuse assent to 
laws passed by the States, but these have never been carried out. For example, 
on 31st December 1831 the States passed an Acte for regulating the system of 
banking. Following the presentation of a petition to the Privy Council 
praying that the Acte should be disallowed, the Committee of the Council 
suspended its operation for consideration of a more advantageous scheme 
for landed security. 18 There have also been significant cases where the threat 
of a refusal of Royal Assent has been opposed by the States on the ground that 
the refusal unlawfully trenched upon the autonomy of the Island. In virtually 
all of those cases the position of the States was vindicated. 

For example, in the Prison Board case, we saw that the view of the Crown 
was that the States were not legislators but "petitoners laying propositions 
before the Crown in Council." The contrary view of the States was that, irre­
spective of the formal necessity of seeking the Royal Assent for Actes of the 
States, the power of the Crown was by no means absolute, and indeed was 
clearly limited in matters pertaining to the sanctioned privileges and liberties 
of the Island, including domestic matters and matters of taxation. The view 
of the States prevailed on petition to the Privy Council, albeit on narrow 
grounds. 

The 1861 Report of the Commissioners (mentioned above), refers to an 
Acte passed by the States in 1857 relating to taxation. The Acte was submitted 
for Royal Assent and returned confirmed, but with certain additions. After 
"remonstrations" from the States, the Order was recalled. 19 

THE POWERS OF PARLIAMENT 

In respect of the power of Parliament to legislate for Jersey, the 1861 Report 
of the Royal Commissioners stated that "Acts of the British Parliament do not 
apply (in Jersey) unless such an intention distinctly appears" and that regis­
tration, through an Order in Council, by extension, was normally required. 
The Commissioners also stated that: 

"The competency of Parliament to legislate for Jersey is unquestionable, but the 
interference of the British Legislature, except in matters of a fundamental 
nature e,g. for regulating the succession to the Crown, etc., or upon other 
subjects universally applicable to the whole empire, and perhaps in some other 

.. Ordres du Conseilvol.5 p.462. 
19 In the Victoria Colfegecase (melllioned above) following the withdrawal of the Order in Council. the 

States passed a reglementon 13th July 1857 which the Privy Council sought to amend on the suggestion of 
the Home Secretary, On 2nd February 1859, the Order in Council was, following protest by the States, 
withdrawn. Following negotiation a new draft was agreed and assented to in 1860. 

259 



JEFFREY IOWELL 

special cases, is unusual, and would be viewed by the Islanders generally with 
dissatisfaction': 20 

The Commissioners did not, however, feel themselves on secure ground 
and added in respect of their survey in general: 

"We think it right to add that an extraordinary degree of uncertainty prevails as 
to what is or is not law':21 In one respect, however, the Commissioners were 
convinced namely, that it was an undoubted privilege of the Island not to be 
su bject to taxation without the consent of the States. Furthermore, although 
the general "competency" of Parliament to legislate for Jersey could not be 
disputed, its precise reach, outside of "matters of a fundamental nature" was left 
undefined. 

it is interesting to note that, despite a number of assertions during the 
nineteenth century that Parliament possessed the power to legislate for the 
Channel Islands on any matter, a number of initial attempts to do so without 
the Island's consent were withdrawn or amended. Particular mention should 
be made of three attempts, in 1861, 1864 and 1875 to pass Private Member's 
Bills seeking to reform the system of justice in Jersey. Each of the Bills was 
withdrawn and never again reintroduced after a plebiscite in Jersey on the 
subject firmly defeated the proposition.22 

Evidence of the United Kingdom's actual use of any legal power to interfere 
in Jerseys domestic matters, including taxation, is almost entirely absent,23 
Charles Le Quesne wrote in 1856: "Parliament has never interfered by any Act 
in the internal affairs or constitutions of the Islands".24 After an exhaustive 
survey carried out in the late 1970s, of all the Acts of Parliament listed in 
Halsbury's Laws of EnglamP5 Heyting concluded similarly that: 

(1) "Parliament has never imposed a direct tax on the Islanders ... and 
(2) No Act of Parliament dealing with matters exclusively domestic to Jersey 

can be cited".26 

20 [bid at page vii. 
21 [bid at page viii. 
22 Le Quesne, lersey and Whitehall in the mid-nineteenth century (1992). And see the successful opposi­

tion of Guernsey to the attempt to bring the Merchant Shipping Act 1859 into operation there, Heyting, 
The Constitutional Relationship Between Jersey and the United Kingdom (! 977), p,27, 

23 There may be some quibble about the British Summertime Act 1908 and the Civil Aviation Act 1946, 
but they can be distinguished on the basis of their particular circumstances. 

Z4 A Constitutional Historyoflersey (1856), p. 389. 
" 3d, ed, Vol.S para, 1503. 
,. Heyting, op,dr. p.8!. 
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CONSTITUTIONAL CONVENTION 

Contrary to the view above, let us assume now that the traditional view of the 
UK-Jersey relationship is correct, and that the UK has "strictly legal" powers 
over Jersey's domestic affairs. That view then goes on to aS1iert that those legal 
powers are tempered in practice by a constitutional convention to the 
contrary. What is a constitutional convention and what is its force in the case 
of a clash between law and convention? 

Space precludes an extended analysis of the concept of a constitutional 
convention but we might best adopt Dicey's view that conventions consist of 
"understandings, habits or practices" which, though not strictly legal, are 
"rules for determining the mode in which the discretionary powers of the 
Crown ... ought to be exercised".27 For de Smith, conventions were "forms of 
political behaviour regarded as obligatory". He distinguished these from 
"non-binding usages".28 

Most conventions limit the exercise of the prerogative power. For example, 
as a matter of strict law, Acts of Parliament are made by the Queen-in­
Parliament. The Queen may therefore, legally, grant or withold her assent to 
any Bill passed by both Houses of Parliament. No Sovereign since Queen 
Anne in 1708, however, has refused his or her assent to legislation. This is 
because they felt bound to follow the convention rather than strict law and 
political practice - democratic practice - demanded that the convention be 
followed. 

According to Sir Ivor Jennings a constitutional convention must satisfy 
three tests: first, "what are the precedents; secondly, did the actors in the 
precedents believe that they were bound by the rule; and thirdly, is there a 
reason for the rule?"29 Jennings' test allows conventions to evolve by practice 
which contradicts the strictly legal position. It does not however, treat any 
one precedent as determinative of the convention or lack of convention. Thus 
in the case of Jersey, a single example of the UK Parliament exercising power 
over Jersey's domestic affairs would not necessarily cancel an established 
convention to the contrary. This is because Jennings' second test - what de 
Smith called the belief that the convention was obligatory, and the third test, 
that there be a reason for the convention, could override a mere single 

27 Law of the Constitution, 10'" ed., 1961, p.4l?, 
28 Constitutional and Administrative Law (1978) p,105, See also Hood Phillips, Constitutional and 

Administrative Law (6th ed, by Hood Phillips and Jackson, 1978) p,I04: conventions are "rules of practice 
which are regarded as binding by those to whom they apply". Sir Kenneth Wheare distinguished "usages" 
from conventions by the fact that conventions have "an obligatory force': The Statute of Westminster and 
Dominion Status (5 th ed., 1953) p.lO. 

29 The Law and the Constitution (5 th ed. 1959) p,136, See also Cabinet Government (3d ed, 1959) p.136 
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instance to the contrary. Jennings' third test (is there a reason for the rule?) 
imports what Maitland and Dicey called "rules of political morality".30 The 
standard imposed by such a test permits us to look not only at whether the 
convention has been established empirically, but also whether it has a 
purpose, such as that of furthering democracy (as with the convention that 
the sovereign shall not refuse assent to a Bill duly enacted by a freely elected 
legislature) . 

Applying these tests to the UK-Jersey relationship, it seems dear that the 
convention (of Jersey's autonomy over its domestic affairs and taxation) is 
clearly established by precedent. This is so irrespective of any particular 
instances, or "mere usages" to the contrary, which would not in themselves 
constitute definitive evidence of a lack of convention (any more than they 
would alone settle the creation of a convention). An array of examples, some 
discussed above, support that conclusion, and also support the second test of 
a convention, namely, that the parties consider themselves bound by the 
convention. Thirdly, there is good reason - based upon Dicey and Maitland's 
political or constitutional "morality" - for the convention. That reason is 
based upon the fact that Jersey residents have no representation in the UK 
Parliament, and indeed are fully represented in the States of Jersey. 
Legislation without representation does not accord with the tenets of 
modern political or constitutional "morality': 

CAN CONVENTION BE LEGALLY BlNDING? 

In the case of a showdown - where a dispute is to be settled by litigation - can 
convention, rather than "strict law" be upheld by a court of law? This is a 
contentious issue, on which authority differs. Professor Jennings held the 
view that there was "no distinction of substance or nature" between laws and 
conventions.31 This view has received some judicial endorsement most 
notably from the Privy Council in 1935 when Lord Sankey LC said obiter that 
the convention that the Imperial Parliament could not legislate for Canada 
would in effect legally trump the strict law. He said that, even after the Statute 
of Westminster 1931: 

"the power of tht; Imperial Parliament to pass on its own initiative any legisla­
tion that it thought fit extending to Canada remains in theory unimpaired: 
indeed, the Imperial Parliament could, as a matter of abstract law, repeal or 

30 Maidand, The Constitutional History of England (1908), p.398. Dicey likened conventions of the 
constitution to conventions of "political morality': Dicey, op.dt. p.23. 

31 The Law and the Conslitution, above, p.117 and 346. See also Mitchell, CollSlilutional Law (2nd ed. 
1968), p.34 
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disregard section 4 of the Statute. But that is theory and has no relation to 
realities'~ 32 

In subsequent cases, however, dealing with the powers of the Parliament of 
the then Rhodesia, the courts have made it clear that, in the case of a standoff 
between legal powers and constitutional conventions, courts are obliged to 
enforce "the legal powers of Parliament': 33 

CAN A CONVENTION CRYSTALLISE INTO LAW! 

An intermediate position between that of strict law on the one hand and 
convention on the other would involve a concession that the principle that 
the UK cannot intervene in Jersey's domestic affairs arose out of a conven­
tion, rather than a strict law, but then to submit that that convention has now 
been crystallised or transmuted into a legal rule. Jennings34 felt that conven­
tions were able so to evolve. Jennings pointed out that constitutional usages 
about the supremacy of Parliament in the United Kingdom were incorpo­
rated into the common law at the end of the seventeenth century. Other 
commentators deny that conventions are capable of transmuting themselves 
into rules of law. 35 However, Jennings' proposition is supported by a 
powerful judgment of the Supreme Court of Canada in 1936, in the case of In 
re Weekly Rest in Industrial Undertakings Act etc., where the majority of that 
court would have recognised and enforced a constitutional convention 
conferring treaty-making powers upon the Dominions. Duff CJ said that the 
process of crystallization was "a slow process extending over a long period of 
time'~36 but "Constitutional law consists very largely of established constitu­
tional usages recognised by the courts as embodying a rule of law'; 

If a particular moment is needed to legalise the convention of Jersey's 
autonomy over its domestic affairs (and if such a process is possible), then 
surely the year 1948 provides that moment. For it was in that year that the 
electoral system of Jersey was reformed. Up until 1850 the States consisted of 
three types of member, viz Jurats, Rectors and Constables ("Connetables"). 
Although the Constables and the Jurats were elected (the Jurats inititally for 
life), Jersey was not a fully representative democracy until 1948. As from 1856 
the States had a minority of fourteen directly elected members out of a total 

32 British Coal Corporation v. The King [1935) AC 500 (emphasis added). 
33 Per Lord Reld in Madzimbamulo v Lardner Burke [19691 1 AC 645. See also Slade LJ in Manuel v 

Attorney General [1983 [ 3 All ER 822 at 831 and the Canadian case Reference re Amendment of the 
Constitution "fCanada ("05.1.2 and 3) (1982) 1125 DLR (3d) 385. 

34 The Law and the Constitution, above, p.126 . 
. " See e.g. Marshall, Constirutionai conventions (1986). 
36 [19361 SCR461 3t466-67. 

263 



jEFFREY jOWELL 

of fifty. A Reform Bill passed on 17th February 1948 and known as the 
Assembly of the States (Jersey) Law, 1948, provided that Jurats and Rectors 
should cease to be members of the States and that the Assembly should 
consist of 12 Senators and 28 Deputies, all to be directly elected by public 
vote,37 The Franchise (Jersey) Law 1950 then conferred the right to vote on 
all adult residents. Some support for this argument could be gleaned from the 
famous judgment of Lord Mansfield in Campbell v Hall,38 to the effect that 
once a representative legislative authority had been established, the exercise 
(in that case) of the prerogative power was precluded unless specifically 
reserved.39 

KILBRANDON'S APPROACH. 

We have seen that the UK-Jersey constitutional relationship is fraught with 
uncertainty and ambiguity. Kilbrandon assumes that the UK holds ultimate 
legal power over Jersey's affairs but provides little evidence of the source of 
that power. Viewed from the perspective of the early 21 st century, Kilbrandon 
appears steeped in the attitudes of a colonial era and is also loosely reasoned, 
with scant reference to fundamental principle. 

It has never been contested that Jersey has its own common law system, 
based on the Norman Customary Law. Jersey is economically self sufficient, 
and does not rely on the United Kingdom government for any revenues. 
Arising from these origins, so different from those of conquered or ceded 
territories, could it not be assumed that there is a shared sovereignty between 
the UK and Jersey, and from the outset the settled arrangement has been to 
the effect that legislation emanating from the UK should not apply to Jersey's 
domestic affairs without its consent? And that the UK should not interfere 
with the will of the States of Jersey in domestic matters? The precedent in 
favour of that assumption is overwhelming. We have seen that time and again 
in the nineteenth century Her Majesty's Council advised that any action 
contrary to that position should be abandoned and the Government of the 
day accepted that advice. Spokesmen for Her Majesty's Government have 

37 The Constables continue to sit in the States ex officio but they too are elected by public vote. 
38 (1774) 20St.Tr.239. 
39 See also Re Lord Bishop of Natal (1864) 3 Moo pee (NS) 115. The Law of 1966 provides for limited 

powers of veto ofL.wo of the States. Under Article 22 the Bailiff may dissent to any resolution of the States 
if he is of the opinion that the States is not to pass the resolution. Where that power has been 
exercised, the resolution shall have no effect until the Royal Assent has been obtained. Article 23 provides 
power to the L<iutenant Governor to veto any resolution of the States, but this power is limited to "matters 
as may concern the spedal interest of her Majesty". Both these powers are clearly intended to guard the 
Royal prerogative rather than to guide jersey's domestic policy. Both powers were abolished by the States 
ofjersey Law 2005. 
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acknowledged often recently that it would be "unprecedented" to interlere in 
Jersey's domestic affairs, including taxation. 

In addition, it is by no means clear, as Kilbrandon assumed, that Jersey's situa­
tion is even remotely analogous to that of countries such as the former 
Southern Rhodesia where the courts refused to enforce convention over "strict 
powers of Parliament".40 In the case of the former Rhodesia the powers of 
Parliament were in little doubt. In Jersey's case, as we have seen, any powers of 
Parliament over Jersey's affairs are affected by a lack of clarity. The source and 
origin of the UK's alleged "strictly legal" power over Jersey are not dearly 
observable. Any legal power has neither in practice been exercised, nor set out in 
any document which unambiguously stands in the way of a convention to the 
contrary. This is in stark opposition to other established conventions, which 
contradict a legal rule which has both been previously exercised and possesses 
an unimpeachable legal source (such as the convention that the Queen does not 
refuse her assent to legislation). The assumption of Kilbrandon that "in the eyes 
of the courts Parliament has a paramount power to legislate for the Islands in 
any circumstances" - an assumption that drove so many of Kilbrandon's other 
conclusions, rests on foundations that are obscure or non-existent. 

Kilbrandon does not sufficiently analyse the force of a convention, nor the 
question whether a convention may crystallize into a binding rule. Oddly, 
Kilbrandon fought shy of defining the area of Jersey's conventional 
autonomous powers, maintaining that it was not pra,ticable to define an area 
of domestic affairs in which the Island's autonomy should be "absolute" 
(thereby implying that such an area does exist). Instead, Kilbrandon did 
attempt to define those matters "in which the United Kingdom should be free 
to exercise its paramount powers':41 suggesting "merely for convenience" five 
categories of matters in which the United Kingdom should be free to exercise 
them. These are: (i) defence, (ii) matters of common concern to the British 
people throughout the world, (iH) the interests of the Islands, (iv) the inter­
national responsibilities of the United Kingdom, and (v) the domestic inter­
ests of the United Kingdom. 

Of those matters, 0) defence and (iv) international responsibilities of the 
UK, are more appropriately dealt with under the issue of the extent of the 
power of the UK to bind Jersey in international law. Category (ii), matters 
common to the British people throughout the world, has little relevance 
today, except perhaps in respect of rights of citizenship. Category (Hi), the 
interests of the Islands, is of potential relevance. It is concerned particularly 
with "the ultimate responsibility of the Crown for the good government of 
the Islands". It is to be noted that recent UK government statements have 

40 M Lord Reid caUed them in Madzimbarnutv (above). 
41 At para. 1499. 
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been repeating this claim and insisting that the Crown (note, not the UK 
Parliament) has responsibility for the good government of Jersey. What is 
meant by this responsibility for "good government"? Could it refer to the 
need to introduce new forms of taxation? To impose higher tax rates? To 
impose requirements of financial regulation e.g. by requiring disclosure of 
the identity of bank account holders? 

The source of the phrase "good government" is nowhere provided by 
Kilbrandon. The phrase echoes the nature of powers of the Crown to legislate 
for Crown Colonies. As Lord Mansfield said in Campbell v Ha1l 42 " ••• the 
King has a right to a legislative authority over a conquered country; it was 
never denied in Westminster Hall, it was never questioned in Parliament ... ': 
However, after the status of colony was conferred upon the conquered or 
ceded territory, Orders in Council would normally be made specifically 
conferring upon the colonial authority, with the advice and consent of 
Parliament or of the Privy Council as the case may be, the power "to make 
from time to time all such laws as appear necessary for the peace, order and 
good government of the Territory".4:> This formula was held in a number of 
cases in the Privy Council to "connote, in British constitutional language, the 
widest law-making powers appropriate to a sovereign':44 

It is clear that any responsibility of the Crown for the "good government" 
of Jersey does not allow a power as broad as that contained under the rubric 
of that formula as applied to a colonial territory. And indeed Kilbrandon 
implicitly recognised that distinction, dealing with the matter as follows -

"There is room for difference of opinion on the circumstances in which it 
would be proper to exercise that power. Intervention would certainly be justifi­
able to preserve law and order in the event of grave internal disruption. 
Whether there are other circumstances in which it would be justified is a ques­
tion which is so hypothetical as in our view not to be worth pursuing,,:4S 

Kilbrandon here, correctly makes the following points: 

(a) that insofar as the UK possesses power to intervene in Jersey's domestic 
affairs without its consent, that power resides in the Crown and not in 
Parliamen t; 

(b) that the power is a limited one, designed to be exercised primarily where 
there is a gtave breakdown of law and order, which the exercise of the 
power seeks to restore. 

42 Cowp. 204, 211 
., See e.g. in relation to Ceylon, Abeyesekara v jayatilake {1932J AC 260 . 
... See e.g. Ibralebbe v The Queen [19611 AC 900.923; Winfat Enterprise (HK) Co. Ltd. V Attorney General 

ofHongKong{19851IAC733,747. 
45 Kilbrandoll at para. 1502. 
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It seems clear from the above that the nature of the power that may be 
exercised in the interest of good government is the classic Crown prerogative 
to maintain the Queen's peace in times of grave emergency or the breakdown 
of law and order.46 Kilbrandon appeared to recognise this when they stated: 

"We think that the United Kingdom Government and Parliament ought to be 
very slow to seek to impose their will on the Islands merely on the grounds that 
they know better than the Islands what is good for them; there is ample 
evidence in the differences between United Kingdom and Island legislation in 
social matters to show that this policy has in fact been followed for many 
years':47 

This position is supported in a recent statement by Lord Bach in a written 
answer in the Lords on 3rd May 2000: 

"The Crown is ultimately responsible for the good government of the Crown 
Dependencies. This means that, in the circumstances of a grave breakdown or 
failure in the administration of justice or civil order, the residual prerogative 
power of the Crown could be used to intervene in the internal affairs of the 
Channel Islands and the Isle of Man. It is unhelpful to the relationship between 
Her Majesty's Government and the Islands to speculate about the hypothetical 
and highly unlikely circumstances in which such intervention might take 
place': 

Kilbrandon's category (v), the protection of the UK's domestic interests, is 
more doubtful by far. Kilbrandon considered that intervention on this ground 
in the affairs of Jersey "was likely to be rare", but "may be needed'~ particularly 
in the commercial field, and therefore "has to be envisaged".48 Nevertheless, 
Kilbrandon felt that the "the United Kingdom should be very careful not to 
confuse its essential interests with its own convenience and preference or the 
damage to those essential interests with mere irritation or annoyance':49 

The category of "protection of UK's domestic interests" is surely based 
upon an age closer to an era both of colonialism and protectionism than 
would now be acceptable. Kilbrandon barely even attempts to conceal the fact 
that he regards the category as one located in the realm of politics rather than 
law or constitutional principle . 

.. Ni recognized in R v Secretary afState for the Home Department, ex p.Northumbria Police Authority 
[198911 QB 26 (CA). 

47 lGlbrand"" at para. 1502 . 
.. Ibid. Para. lSOS"{;. Kilbrandon referred here to two disputes on the subject of broadcasting between 

the UK government and the Isle of Man. The first involved the UK's international obligations, and the 
second the extension of the Marine ete. Broadcasting (Offences) Act to the Isle of Man without its consent, 
an extension not challenged by the Isle of Man. 

4. Alp"ra.ISlL 
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OVERRIDING CONSTITUTIONAL PRINCIPLE AND 

CONSTITUTIONAL RIGHTS 

Kilbrandon's approach to the question of the UK -Jersey relationship rests on 
uncertainty and ambiguity. It is woefully short on legal authority, devoid of 
analytical rigour, packed with speculation and imbued with colonial assump­
tions which have always been irrelevant to Jersey's status and are out of tune 
with the present times. 

These days decisions in public law, particularly those concerning constitu­
tional interpretation, are decided not on the basis of narrow legalism but on 
fundamental principle. The courts seek to uphold standards that are neces­
sary in a "European liberal democracy" (per Lord Steyn in R v Secretary of 
State for the Home Department, ex p. Pierson.50 ) Therefore, unless the clearest 
rules stand in their way, basic democratic principles will be upheld. 

Indeed perhaps the major development in English public law in very recent 
times has been the application by the courts of what are expressly termed 
"constitutional principles" and the explicit recognition of "constitutional 
rights". This began in the case of R v Secretary of State for the Home 
Department ex p. Leech (No. 2),51 and has been endorsed in the House of 
Lords in R v Secretary of State for the Home Department ex p. Simms. 52 The 
constitutional rights in these cases were in respect of access to justice (Leech) 
and freedom of expression (Simms), but there is no reason why they should 
be confined in that way. According to these cases constitutional principles can 
of course be overridden by clear legislative instruction to the contrary, but 
the presumption is that they should prevail, and are capable of giving rise to 
established rights and duties. 

Constitutional principle should act as a tie-break to resolve uncertainty 
and ambiguity in respect of the UK-Jersey relationship. The principle that 
there should be no legislation (and no taxation) without representation is not 
only apposite in the setting of UK-Tersey relations. It has evolved into a 
fundamental international legal standard, set out for example in article 3 of 
Protocoll of the European Convention on Human Rights, now incorporated 
into UK law under the Human Rights Act 1998,53 which UK courts are now 
bound to follow. 

50 11988] AC 539 at 57-5 
51 [1994] QB 198 (CA) and approved in Ex parte Daly [2001] 2 AC 532. 
52 [2000J 2 AC 115. 
53 Article 3 of Protocol I provides: "The Higb Contracting Parties undertake to hold free elections at 

reasonable intervals by secret ballot under conditions that will ensure the free expression of the people in 
the choice of the legis!ature~ See also Art.25 of the Internationa! Covenant of Civil and Political Rights and 
the fact that Jersey has recently been held to be a "self-governing" Crown depend enc. Hansard. 3 May 2000 
(Lord Bach). 
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In Mathews v United Kingdom,54 the applicant, a British citizen resident in 
Gibralter, relied upon article 3 of Protocoll of the Convention, complaining 
that she was unable to vote in the 1994 elections to the European Parliament. 
The European Court of Human Rights upheld her complaint by 15 votes to 2, 
reiterating that article 3 of Protocoll "enshrines a characteristic of an effec­
tive political democracy".55 It was held that the lack of electoral representa­
tion of the population of Gibralter in the European Parliament "would risk 
undermining one of the fundamental tools by which 'effective political 
democracy' can be maintained" (para 43). By analogy, it seems that for the 
United Kingdom to thwart the expression of a freely elected Jersey legislature, 
where no alternative means of political representation of Jersey residents in 
the United Kingdom Parliament is provided, would, similarly, undermine an 
essential feature of 'effective political democracy'. 

Ultimately Kilbrandon, like Dicey, rests his case upon the raw belief that the 
UK's will would, in the event of conflict, prevail in Jersey proprio vigore- by 
reason of its own force. Such reasoning is devoid of reference to constitu­
tional principle which should, these days, guide the relationships of modern 
democracies. Neither law nor convention clearly stands in the way of the 
constitutional principle which unequivocally grants Jersey the autonomy to 
determine its own domestic policies. 

S4 [1999}28 EHRR361. 
55 paraA2. 
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JERSEY'S CHANGING RELATIONSHIP 
WITH THE UNITED KINGDOM 

William Bailhache 

The position of the Attorney General in Jersey is a privileged one, although 
not for the reasons that some people think. Some take the view that the 
Attorney General, appointed by the Queen acting through her Ministers in 
London on the recommendation of the Island Authorities, holds the position 
unelected, unaccountable and ungovernable. For my part I rather take the 
opposite view. It seems to me that a person whose professional reputation in 
an inevitably political position depends upon meeting the obligation to give 
impartial advice fearlessly notwithstanding that the recipient may find it 
unwelcome can hardly regard himself as holding a sinecure. 

However the Attorney is privileged for a different reason, and one which 
may not be obvious to aiL Official communication between the United 
Kingdom and the Island Authorities is sent by the Department for 
Constitutional Affairs to His Excellency the Lieutenant-Governor, and from 
there to the Bailiff. It is then circulated to the Greffier of the States, the Chief 
Executive of the Policy and Resources Committee and to the Attorney 
General. Those three either prepare or at least see alJ outgoing correspon­
dence. This gives one a particular insight into the way in which the relation­
ship between the United Kingdom and the Island works in practice, with such 
advantages and disadvantages as it may have. 

This Conference represents a celebration of an 800 years' association with 
the English Crown. Just as in one's personal life the end of a decade often 
marks a time for a review of the achievements secured and losses sustained 
during the preceding ten years and the targets for the future, so an 800 year 
anniversary marks an opportunity for Jersey to take stock of where it stands. 
In taking that opportunity to review the relationship with the United 
Kingdom, one must distinguish the purely internal relationship between the 
two jurisdictions, and the internal relationship as it is affected by the fact that 
the United Kingdom represents the Island internationally, the Island not 
being a sovereign state. 
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INTERNAL RELATIONSHIP 

Most of my address today will focus on the effect of external business on the 
Island and on the consequences of the changing position of the United 
Kingdom within Europe. However I would like to make one or two comments 
on what one might see as purely internal arrangements. 

In his interesting address to you Professor Jowell has set out at least some 
of the reasons why the traditional view of the legal relationship between the 
United Kingdom and Jersey may not be the correct one. At the end of the day 
only a court would be able to say for sure which view was correct. Until rela­
tively recently, I am sure that no-one considered that a court would ever be 
called upon to determine that particular matter, but that nearly came about 
in relation to the Finance Law passed by the States of Jersey in 1998, which 
was withheld from the Privy Council for Royal Assent until litigation was 
threatened in 2001. As it turned out, Royal Assent was then forthcoming and 
the litigation was avoided. That disagreement will, I hope, not be repeated. 

On a day to day practical level there is a high degree of co-operation 
between government departments in the United Kingdom and the depart­
ments of the States of Tersey. The benefits of this interjurisdictional commu­
nication accrue more to Jersey than to the United Kingdom, although 
perhaps from time to time we are useful- I have noted that, for example, 
some of our legislative drafting has found its way into United Kingdom 
statutes. The connections are probably most apparent in justice and home 
affairs matters - good co-operation with the customs, police and prison 
authorities, and with probation and childcare services; but also with health 
and education. 

There are of course occasional frictions in the day to day operation of the 
domestic relationship, but these frictions have been pretty infrequent. An 
example would be those rare occasions when Parliament passes legislation 
which, despite having no legal effect in Jersey, does have an adverse impact 
upon Jersey; and pressure on parliamentary time means it is difficult to get 
legislation amended once Parliament has enacted it. These types of problem 
however are matters of routine difficulty, usually only of administrative 
inconvenience. When they arise, the opportunity should be taken to find 
some lubricating oil to make the system work better. They are a long way 
away from being a fundamental problem which requires one to revisit the 
dose association with the United Kingdom that arises from what in 62 years' 
time will be 1,000 years of association with the English Crown. 

272 



Jersey's Changing Relationship with the United Kingdom 

EXTERNAL RELATIONS 

I want to say first some things about process. Lawyers are sometimes accused 
of being too concerned with process; but litigation lawyers are especially 
aware that process is sometimes as important as substance: The skirmishes en 
route very often provide a basis for ultimate agreement before trial. That is 
the way it always has been, and probably always wilt be, and, from my 
perspective of politics, it is exactly the same in political negotiations. 
Agreements, especially international agreements, are born out of compro­
mise; and process determines the skirmishes which lead to the positions from 
which compromise is ultimately drawn. I say that as a preliminary to the 
comments which I will now make because I am focussing on process and on 
the substance in constitutional terms of that process, but not on the 
substance of what the process concerned. This distinction is vital. 

So in the context of external relations, let me start with some well known 
background. Until 1950 the Islands were regarded as part of the metropolitan 
territory of the United Kingdom for the purposes of international agree­
ments made by the United Kingdom Government. It was recognised at that 
time that this arrangement was inconsistent with the constitutional position 
of the Islands. The matter came to a head in the context of the International 
Labour Organisation conventions, to some of which the Islands had been 
earlier signed up by the United Kingdom without consultation and in a 
manner which was inconsistent with the Island's laws. Indeed, article 35 of 
the Constitution of the International Labour Organisation was later 
amended so as to include this clause: 

"The members undertake that Conventions which they have ratified in accor­
dance with the provisions of this Constitution shall be applied to the non 
metropolitan territories for whose international relations they are responsible, 
including any trust territories for which they are the administering authority, 
except where the subject matter of the Convention is within the self-governing 
powers of the territory or the Convention is inapplicable owing to the local 
conditions or subject to such modifications as may be necessary to adapt the 
Convention to local conditions:' (Emphasis added). 

It is interesting to note that in this Constitution, member countries 
accepted that at least some countries cannot be swept into accepting without 
qualification the international law principle of the unity of the state. Indeed 
the Bevin Declaration of 1950 made it clear that treaties made by the United 
Kingdom would bind only its metropolitan territory unless expressly stated. 

In the Report of the Royal Commission on the Constitution concerning 
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relationships between the United Kingdom and the Channel Islands and the Isle 
of Marl ( the "Kilbrandon Report" ), 1 Lord Kilbrandon reported that in 1966 
the Home Office sent a letter to Guernsey in which it was maintained that the 
effect of the 1950 Declaration did not change the rule of international law 
under which the signature, ratification or accession of any state to an interna­
tional agreement was presumed to be in respect not only of the state itselfbut 
of all the territories for whose international relations it was responsible 
unless this presumption was displaced by the wording of the agreement itself 
or by necessary implication. No doubt a declaration by the Foreign Secretary 
could not change a rule of international law, but it could and did serve as 
notice to other States, who accepted it, as to the basis upon which the United 
Kingdom would be making international agreements in the future. 

The approach taken by the Home Office in the letter to Guernsey (but not 
Jersey) in 1966 was later reflected in article 29 of the Vienna Convention on 
the Law of Treaties which opened for signature in 1969. By that Article, a 
Treaty made by a sovereign state was deemed to be applicable to its entire 
territory unless a contrary intention appeared or could be presumed. This 
Convention of course was developed at a time when a number of territories 
were obtaining independence and when colonial power was regarded with 
disfavour. 

Nonetheless, perhaps because the Crown Dependencies have never been 
colonies, a contrary intention has developed over the years and now indeed 
has international recognition, including at the United Nations. As a result, 
unless the treaty applies in terms not only to the United Kingdom but also to 
Jersey, there is an established presumption that the United Kingdom will 
ratify the treaty solely for itself, leaving Jersey outside its ambit unless the 
Island agrees to be bound. Accordingly the United Kingdom routinely 
consults Jersey on whether the Island wants any particular treaty to be 
applied to it. 

The world has changed since the days of the Kilbrandon Report, and the 
United Kingdom has changed too. Whereas from the Middle Ages until the 
early part of the 20 th century treaties were very largely about war and peace 
and trade, two world wars and the globalisation of the latter part of the 20th 

century have meant, increasingly, that world standards are being set in areas 
which were once of domestic importance only - it is now of interest to the 
international community if we have a nuclear physicist living in the Island 
providing consultancy services, or if we allow an Island resident of 80 years to 
open a bank account without providing a copy of his passport and his last 
electricity bill, or if we properly conserve our population of bats. It is 

1 Report of the Royal Commission on the Constitution, 1969 -1973, Vol. I, Part XI, London HMSO 1973, 
para, 1382, 
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precisely in this international area that the scope for disagreement between 
the United Kingdom and the Island becomes greater because the objectives or 
requirements of the United Kingdom may not fit the objectives or require­
ments of Jersey. 

Of course, behind this potential for embarrassment, lurks the view - which 
I do not share for the reason that Jersey, like the United Kingdom, has a 
dualist approach to the question of treaties, which are made by the executive 
and do not have legislative force until the legislature puts relevant legislation 
in force ( see the Court of Appeal decision in Benest v Le Maistre2 ) - that if 
there is an international obligation, it follows that the United Kingdom must 
have legal power to take legislative or executive steps to ensure that it is not in 
breach of that obligation. Those who espouse this view not only adopt a 
bootstraps argument which relies for self justification on a person acquiring 
legal authority to do something merely by asserting to a third party that he 
will do it, but also disregard parallel case law concerning federal relationships 
in the United States and Canada. 

If one could be sure that the United Kingdom would not in fact seek to 
commit Jersey to international agreements or initiatives without its consent, 
these concerns would be academic. The reality is however that since 1997 it 
has not been dear that this has been the United Kingdom's position. This 
reality arises largely because of the UK's relationship with Europe. 

On 2nd May, 1967, Her Majesty's Government announced in the House of 
Commons its intention to reapply for admission to the European Economic 
Community. The following day an official communication was sent to Jersey 
in these terms: 

"The Secretary of State is aware that the Insular Authorities have already given 
anxious consideration to the implications for the Island of entry into the 
Community alongside the United Kingdom. As they will know, Article 227(4) 
of the Treaty of Rome provides that the Treaty shall apply to the European terri­
tories for whose external relations a Member State is responsible. If, therefore, 
the United Kingdom were to accede to the Treaty, it would apply to Jersey, 
unless it were possible to negotiate some modification of the Article in its appli­
cation to Jersey. The chances of securing such a modification must be consid­
ered remote but in any event it must be questionable whether such 
arrangements would be desirable ... ".3 

In his memoirs, Ralph Vibert, then a leading Senator, described his reac­
tions to this letter as follows: 

21998jLR213 

, Vibert, Memoirs of a /ersermo", pub. La Haule Books, 1991 page 135. 
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" ... I hover betvveen the words "indignant" and "outraged". The best that the 
Home Office, our protector, could do was to view the possibility of our securing 
any modification as "remote" and of questionable benefit to the Island ... ":* 

This indignation was probably felt in equal measure but for different 
reasons in other parts of the Commonwealth. 

That, as they say, is history. As it turned out, Protocol 3 to the Treaty of 
Rome was negotiated as a result of which Jersey has a different relationship 
with the European Union, as Professor Sutton has described, than has the 
United Kingdom. In particular the Island is outside the European Union for 
free movement of people (in most respects), free movement of capital, and 
free movement of services. 

When the Labour Government came to power in 1997 it pursued a 
different policy in relation to Europe than its predecessors. It recognised that 
Europe had changed. The policy was constructive engagement in Europe, 
and that was to be reflected across a wide variety of different initiatives of 
which I will single out two for today's purposes - a justice initiative and a tax 
initiative. 

As to a justice initiative, Government Ministers agreed in Europe that 
Jersey would be bound by the Council decision establishing the European 
Judicial Network ("EJN"), a third pillar resolution for improving interjuris­
dictional co-operation in criminal matters. Jersey was committed to this 
despite being outside the European Union for these purposes and without 
being asked for or giving its consent. In fact, we participate in the EJN and 
have every intention of acting as good neighbours in the fight against inter­
national crime. It was not in this case the substance of the initiative but the 
process which caused a difficulty; worryingly, the process revealed a commit­
ment to the European Union which ignored totally the scope of our constitu­
tional relationship with the EU. 

The EU tax package is another example. Of its three strands, the Savings 
Directive and the Code of Conduct for Business Taxation are of relevance to 
Jersey. In 1998 the Council agreed a series of resolutions which were to affect 
taxation structures in Member States. Without consideration of the Island's 
tax autonomy, guaranteed by centuries' old Royal charters, and disregarding 
the fact that, by Protocol 3, Jersey was outside the EU's fiscal territory, minis­
ters made commitments on Jersey's behalf, without proper consultation and 
without consent that the strands of the tax package would apply to the Crown 
Dependencies. This commitment was expressed to be "subject to the consti­
tutional arrangements" but the reality is that that language was a fig leaf. 
Indeed when, at the ECOFIN meeting a couple of years or so later in Feira, 

• [bid. page 137. 
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the Chancellor of the Exchequer made a further commitment on the Island's 
behalf again without consultation or consent, this time in relation to 
exchange of information, the fig leaf was missing. 

These commitments on the tax package have been a catalyst in requiring 
the Island to re-think the entirety of its taxation structures with all the polit­
ical and economic debate that such an exercise inevitably jnvolves. There was, 
back in 1998, probably no intention on the part of the United Kingdom to 
cause harm although consideration of the effects of the commitments on the 
Islands was quite absent. The commitments were made at least in part 
because the United Kingdom was seeking to protect itself in Europe - to 
protect itself against tax harmonisation and to protect the Eurobond market 
in the City of London. Those were important matters, and still are. It seems to 
me that even if there were no intention on the part of the United Kingdom to 
damage the Islands, and even assuming that the United Kingdom had been 
aware that, by making these commitments, it was in fact likely to damage the 
Islands, the probability is that, faced with these imperatives, the United 
Kingdom would take the same decision again. No doubt greater care would 
be taken to negotiate a way out of the problem but the bottom line is that 
ministers would - understandably - put the UK interests first because it is to 
the UK electorate that they are accountable. 

This is really at the heart of the current debate on our future relationship. 
For the very first time it has become apparent that the United Kingdom's 
different structural relationship with Europe exposes the United Kingdom to 
pressure in respect of the Islands even where the subject matter is outwith the 
Island's relationship with Europe. No doubt everyone is very sorry after the 
event, but the real question is how one can prevent this happening again, or at 
least ensure that there is a better process in order that the negotiations 
commence from a point which is more even handed. 

The Home Office and Foreign and Commonwealth Office submissions to 
the Kilbrandon Commission were given in private. Had they been made in 
public, they could have been critically examined. Apparently they suggested 
that there were four considerations which had a particular bearing on the 
relationship between the United Kingdom and the Islands. These were the 
ultimate responsibility of the Crown for the good government of the Islands, 
their geographical proximity, the economic relationships and the need to 
avoid submerging small communities under administrative burdens. In 
particular it was of interest to Lord Kilbrandon that the Departments made 
the statement that the fact that the United Kingdom and the Islands were all 
part of the British Islands, while certainly not making uniformity essential, 
"made it nevertheless highly desirable that the institutions and the practices 
of the Islands should not differ beyond recognition from those of the United 
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Kingdom. The Islands succeeded in maintaining a way ofHfe that was distinct 
from that of the United Kingdom and, in general, the United Kingdom 
Government fully endorsed the desirability of their being free to express their 
individuality, But the British Islands were an entity in the eyes 
of the world, and the United Kingdom Government would be held respon­
sible internationally if practices in the Islands were to overstep the limits of 
acceptability."5 

Lord Kilbrandon also reports that the Departments made the point that 
the economies of the Islands were closely inter-related with those of the 
United Kingdom and that "without some measure of compatibility of legisla­
tion it would be easy for practices to develop in the Islands, particularly in the 
commercial field, that would be detrimental to the economic well being of 
the British Islands as a whole:' 

In their conclusions, the Kilbrandon Commission included these statements: 

"We believe that the United Kingdom and Island Governments will always wish 
for reasons of sentiment as well as on practical grounds to go to very great 
lengths to avoid a situation in which any Island would feel impelled to seek 
independence [ and I interpose to say "aye, aye" to that:. If the Islands were to 
sever their connections with the United Kingdom, we bave little doubt tbat they 
would be presented, in tbe long term if not immediately, with grave problems. 
Nor, in spite of words that are sometimes uttered in the heat of debate, do we 
believe that the vast majority of the inhabitants of any of the Islands would be 
prepared, except as a last resort, seriously to contemplate cutting themselves off 
from that community with the people of the United Kingdom which their 
present status enables them to enjoy."6 

Small states such as Liechtenstein, Monaco, Andorra and Iceland seem to 
do quite well, which undermines the conclusion that there would necessarily 
be "grave problems". Of course, each has its own relationship with a major 
and friendly state or organisation. Most of these relationships are recorded in 
writing. 

Lord Kilbrandon's view that the United Kingdom possessed paramount 
powers over the Crown Dependencies was qualified by the proposition that 
these paramount powers should not be exercised except on very rare occa­
sions, which should be considered under the five headings of defence, matters 
of common concern to British people throughout the world, the interests of 
the Islands, the international responsibilities of the United Kingdom and the 
domestic interests of the United Kingdom. As Kilbrandon himself said, the 
United Kingdom Government and Parliament ought to be very slow to seek 

5 Kilbrandon Report para. 1466. 
6 Kilbrandon Report para 1431, 
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to impose their will on the Islands merely on the grounds that they know 
better than the Islands what is good for them. I was sent recently an extract 
from the declaration of Arbroath, I am told made as long ago as 1320 and 
which is now found in Arbroath Abbey: 

"For as long as but a hundred of us remain alive, never will we on any condition 
be brought under English rule. It is in truth not for glory, nor riches, nor 
honours that we are fighting but for freedom - for that alone which no honest 
man gives up but with life itself.» 

Leavingthe reference to the English aside, these sentiments are as impor­
tant in 2004 as they were in 1320; but they do nonetheless provide only part 
of the story. Each one of us agrees everyday to a containment of part of our 
freedom, which we do because it suits us. We agree, for example, that we 
should have a Planning Law which requires us to obtain consent before we 
can carry out an extension to our property because the curtailment of our 
individual freedom is considered to have an overall advantage for the Island 
in which we live. So my view of the approach to international relations is 
actually the reverse of that of the Kilbrandon Commission: Jersey agrees to 
the curtailment of its freedoms because, on the whole, the experience has 
been that it is in our best interests to do so. Df course, if we were to receive a 
refusal of a planning permission, which we regard as essential, we might have 
a second look at the Law itself. Today, because the United Kingdom has made 
commitments for us internationally in Europe which have, putting it at its 
lowest, played a major part in requiring us to adopt a wholly new fiscal 
strategy, we need to take a second look at the way these commitments came 
about and the UKlJersey relationship in that context. 

In the first three or four years of the new Labour Government from 1997 to 
2000, Government Ministers showed themselves unwilling or unable to 
recognise the democratic deficit in the actions which they took which had an 
impact both on the Crown Dependencies and the overseas territories. This 
was reflected in many ways but the third example is apparent in the United 
Kingdoms approach to the ''harmful'' tax practices exercise conducted under 
the auspices of the DECD, commencing with the Council Resolution of April 
1998, where the UK was an active participant and indeed in the vanguard of 
countries anxious to see the initiative go forward. 

This participation in the DECD exercise was capable of causing the United 
Kingdom embarrassment. When the United Kingdom ratified the DECD 
Convention in 1961, it did not specify what territorial application should be 
given to the Convention, and uncertainty developed over its scope in relation 
to the Crown Dependencies. In 1990, the United Kingdom clarified the situa­
tion and formally transmitted a declaration to the DECD that future decisions 

279 



WILLIAM BAILHACHE 

and recommendations would extend to the territories specified in the 
Declaration unless the contrary is specifically indicated in any particular case. 
At the OECD Council on 12th March, 1998, when the OECD approval to the 
tax competition process was obtained, the United Kingdom advised the 
OECD that Jersey and the other Crown Dependencies and overseas territories 
would not be treated as part of the UK for the purposes of this process. As a 
result, the United Kingdom was spared the possibility of having to abstain 
from the Report on account of these jurisdictions, a course which 
Luxembourg and Switzerland were able to follow to their advantage. A further 
consequence was that Jersey represented itself in the OECD harmful tax prac­
tices exercise. 

One might add that representing oneself at least has the advantage that 
there is no misunderstanding about what one says or means. The Island's 
representation of itself in the OECD harmful tax practices exercise has been 
principled and effective. It has been principled because the Island has consis­
tently indicated a desire to meet international standards provided that the 
standards were truly international - using the rather overworked phrase, 
provided there was a level playing field. As the process did not start that way 
with Luxemburg and Switzerland apparently immune from the debates, 
having abstained from the 1998 Report, it took Jersey and Guernsey some 
three years to persuade the OEeD that fairness in the tax standards required 
of different jurisdictions internationally was important; but from the 
moment that was accepted, Jersey and Guernsey have participated in the 
OECD global forum positively and constructively, and I believe, enhanced 
not only their own reputation but also the integrity of the OECD process. 

With the European Union tax package, the position has been rather 
different. There, despite having a conflict of interest which would have 
resulted in automatic disbarment if a barrister had behaved in this way, 
ministers continued to represent the competing UK and Jersey interests in 
the European Union tax package discussions. There was no legitimate 
authority for this representation to take place. The Island is outside the 
European Union for fiscal matters, but having made political commitments 
as to what the Islands would or would not do, ministers continued at the 
same time both to represent to member states that those political commit­
ments would be met, and to bring pressure to bear on the Islands to comply. 
It is of interest to'note in passing that the legal basis upon which these 
commitments might be implemented has caused a considerable amount of 
difficulty. Quite clearly, European Union directives on fiscal matters would 
not apply to Jersey as they fall outside Protocol 3, To give effect to the reten­
tion tax and the reciprocal obligation from exchange of information coun­
tries to exchange information, we came up with the proposal which was 
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developed in conjunction with Guernsey and the Isle of Man for a series of 
bilateral agreements between the Islands and Member States. These bilateral 
agreements are expressed to contain obligations of the con~racting parties 
alone. The performance of these obligations is dearly a matter for the two 
contracting jurisdictions. There remain some EU Member States who are 
disturbed at this process; they cannot understand why t~e United Kingdom 
does not deliver that which it has promised, and they continue to have diffi­
culties with the apparent need to make agreements with non-sovereign terri­
tories. For Jersey however the maintenance of its centuries old tax autonomy 
and of the red lines of Protocol 3 is critical. The constitutionally thoughtless 
commitments of UK ministers caused a legal problem which has been solved 
by the development of these bilateral agreements. 

As Professor Sutton was explaining earlier, the European Union itself has 
changed shape in a number of respects over the last 35 years. Understandably, 
given the nature of the European Union institutions, and the dynamics of 
European politics, the Treaty on European Union has developed as a living 
organism. The proposed EU constitution may provide more firm ground 
rules than have existed in relation to the Treaties to date. For us, although the 
proposals are to leave Protocol 3 more or less intact, we had to recognise that 
changes in the structure of the European Union are bound to have knock-on 
effects for us as well. The treatment of human rights within the new 
Constitution is likely to prove just one such example. 

We can also look to occasions when the European Union asserts a jurisdic­
tion in relation to its external business which is wholly outside the terms of 
Protocol 3 but nonetheless has an impact on the United Kingdom's external 
relations. An example is the EU/US Extradition Treaty which is binding on 
the UK, and which goes further than the UK's Extradition Treaty with the 
USA. The latter Treaty binds us, but the EU Treaty, which will require changes 
to be introduced in the UK/US Treaty, does not. 

There are others when the EU makes an international agreement - such as 
the one with South Africa - which is a mixed competence agreement covering 
not only trade in goods but also a wide variety of other matters as well, none 
of which would fall within Protocol 3. There are other problems for the UK 
and therefore for us, some of them difficult, some less so. 

We have to recognise that when there is dispute about whether a directive 
does or does not apply, the consequences of its applying in one Crown 
dependency are that it probably applies in other Crown dependencies as well, 
and the Crown dependencies themselves will not necessarily agree with each 
other as to whether the directive does or does not apply. Is the United 
Kingdom to represent all the Crown Dependencies with conflicting claims? 

We must also recognise that there may be occasions when Gibraltar, which 
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has an almost precisely opposite relationship with the EU to that which we 
have, wishes to assert that a Directive does not apply to them, in which case it 
probably applies to us. Is the United Kingdom to represent both jurisdictions 
when they wish to advance contradictory claims? 

All these examples illustrate the difficulty, both for the United Kingdom 
and for us, in adapting a UKI]ersey relationship to a changing UK/EU rela­
tionship, and indeed to changes which arise within the EU itself. 

The Island's present policy is to develop its limited international person­
ality. In doing so, perhaps we can persuade the international community that 
the United Kingdom has no authority to commit the Island without the 
Island's consent, and even if that commitment is given, has no legal power to 
legislate or take executive action as a result of incurring any international 
obligation on its behalf. However, that goes only part of the way: it does not 
necessarily act as a brake on UK Ministers who set out to govern Jersey, albeit 
without democratic mandate. 

Speaking at the end of the Overseas Territories Consultative Council in 
London recently, the Foreign Secretary, Mr. Jack Straw, MP, is reported as 
sayrng: 

"Many think our partnership is split into external affairs handled by the UK 
and internal affairs by the territories. But the world today is so interconnected 
that the boundary between internal and external issues is more and more diffi­
cult to draw. For as long as the territories want, the UK will maintain our firm 
commitment to our partnership and the obligations that go with it. But equally, 
we cannot offer an ever increasing autonomy which would prevent us from 
meeting these obligations and from protecting our liabilities and responsibili­
ties. Delivering on our strong commitment to protecting and helping the terri­
tories is only possible if we get the balance right."? 

One can understand fully the competing interests which are at stake, and 
the gloriously British illogic of the position in which we find ourselves. Here 
on the mainland, the United Kingdom itself sometimes seems to be 
concerned, perhaps even confused, about its identity. There are many who 
condemn the use of tax havens of which, in their view, the British should be 
ashamed, but they choose to overlook the benefits conferred on the City of 
London by the provision from the Crown Dependencies alone of something 
not that far off fl trillion by way of capital; and indeed they also choose to 
overlook the fact that, on at least one analysis, the City of London is one of the 
biggest tax havens in the world. There is a pride that we have here a tolerant 
and multiculturalsociety, but at the same time there is a real concern at the 

7 w AID ~ 2003112110078 
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erosion of the "British" character of the population, whatever that might be; 
hence the changes in the Immigration Act which requires applicants for 
British citizenship not only to take an oath of allegiance to Her Majesty, but 
also to take a pledge to uphold the United Kingdom way of life and indeed 
possibly to satisfy the authorities that there is a sufficient knowledge of the 
UK way of life, before the application for citizenship ~s granted, so as to 
warrant approval for that citizenship. There are many who appear to be 
committed to the European ideal but are entirely protective of the pound ster­
ling as the United Kingdom currency or are worried about an EU defence 
force or an EU Foreign Minister. Tensions of this kind are revealed by 
continued dissension amongst the ranks of the mainline parties as to the 
extent to which there should be engagement in the European Union. At the 
same time, the combination of a more federal approach which seemingly is 
the result of devolution and regionalisation, and the inevitable closer 
communication between the devolved and regional governments and 
Brussels in relation to matters of common interest will, it seems to me, have 
an increasing impact on questions of national identity in the years to come. 

What these developments show, in my view, is the need to reconcile two 
apparently irreconcilable requirements. The first is that people require that 
those who govern them are accountable to them. This is partly because they 
need to retain their sense of identity and partly because people wish to retain, 
through their identity, some control over their own affairs. The second 
requirement is that for the maintenance of peace and in the hope of pros­
perity, people require that intra-European and global initiatives should work 

Historically, the reconciliation in the context of a UKlJersey relationship 
lay in an understanding by ministers and officials of the constraints under 
which they acted for the purposes of committing the Islands. For whatever 
reason, between 1997 and 2002 the United Kingdom did not operate under 
these constraints. As a result of those failures, a review of the methods of 
protection of the Island's interest needs to be made and it is in the interests of 
both Jersey and the United Kingdom that this should be successfully 
achieved. 

The Policy and Resources Committee of the States of Jersey has set up a 
Constitutional Sub-Committee which is considering the Island's relation­
ships with the UK and with Europe. Its work is in its relatively early stages and 
no conclusions have been reached. The decision as to what steps to take next 
is naturally a political one but as this is a legal conference I will take the 
opportunity to express a personal and preliminary view for consideration. 

It is sometimes said that uncertainty as to the constitutional relationship 
serves the Island's interests best. That might once have been so, but the expe­
rience of the last seven years would suggest otherwise. Furthermore, the fact 
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is that we are now internationally visible, and there is a need that third coun­
tries as well as the United Kingdom should understand our relationship with 
the UK. 

As at present advised, I think the best methodology lies in removing the 
uncertainty which surrounds the relationship, and in the creation of a docu­
ment - a Concordat, but call it what you will- which states clearly what the 
relationship is, how it is to work, and what dispute resolution procedures 
should be available. Inevitably, in the development of such a creature, issues 
of principle would have to be tackled and each jurisdiction might need to 
make concessions from its view of the current position with a view to 
reaching a political solution with which it was comfortable. It is an exercise 
which would be demanding and doubtless at times stressful. But it would be 
an exercise which, once completed, would be an answer to those who exploit 
misunderstandings and, provided the solution was based on principle as well 
as pragmatism, would stand the test of time, and be a source of reference for 
outsiders and the British alike. 
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Sir John Laws, RC., (Chairman) 

SIR JOHN LAWS: Well, ladies and gentlemen, we have listened to three pene­
trating and sophisticated discussions about the tectonic plates of power 
moving beneath the surfaces of the European Union, the United Kingdom 
and the Crown Dependencies and I, as a labourer at the edge of the consti­
tutional vineyard, have had much pleasure in listening to them. We have 10 
minutes or perhaps a little more for discussion. and I will say no more but 
invite contributions or, if there are none, I will make one. Yes, at the back? 

DARRYL OGIER: Darryl Ogier, perhaps I should say of the Channel Islands, as 
it would be appropriate this afternoon. I want to make a point as a mere 
historian, particularly having confused Ca en and Rouen earlier, for which I 
apologise; and it is purely from this position as a historian that I invite 
Professor Jowell to comment further on some of his premisses. The first 
concerns his point that Parliament has not legislated for Jersey in domestic 
affairs without consent. I would like to explore qualifying that with the 
words "in recent times", I have got in mind things like the Chantries Act of 
1547, which closed down Jersey's religious guilds, and an Act of 1660 
which prohibited the growing of tobacco - not the exporting of tobacco, 
you will note, but the growing of tobacco - in Jersey and Guernsey and 
perhaps, most interestingly, the Burial Laws (Amendment) Act 1SS0, 
which in fact mentions the Channel Islands in its recitals, although it 
excludes Scotland and Ireland. That is my first point which I would be 
pleased to hear more on. 

My second point (and I think I am on considerably more shaky ground 
here) is, if it is acknowledged that Philip Augustus legally repossessed 
Normandy in 1204 in what we have lately learned to call the commis de fief 
and later occupied the Channel Islands, the reconquests of 1206 and the 
more permanent one of 1217, might not these be seen to amount to 
conquests, with the King of England, a different King of England, coming 
back in a different guise - being thrown out as a vassal and coming back 
as an independent conquering power? 

Related to that, I think, is the question of the Treaty of Lambeth of 121S, 
where the French King concedes that the EngJish King has got the right to 
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occupy the Channel Islands. Might that not equally be regarded as being a 
ceding of the Channel Islands to the English Crown? I make these points, 
as I say, merely as a historian and perhaps in the spirit of constructive 
engagement. 

SIR JOHN LAWS: Good for you, Jeffrey? 

PROFESSOR JOWELL: Well, I am not an historian and I concede that your 
knowledge in history is greater than mine. However, I am a lawyer and 
what I would like to do is examine these examples. I am aware of one or 
two of them. I am not prepared at this point to concede that you are right 
about them, but I think a further discussion would, from my point of view, 
be extremely useful. I would just say this, however. There may have been, 
and perhaps I could have cited and I will cite and I will not ignore other 
examples, minor examples, cases where the UK has legislated for Jersey 
almost inadvertently. British Summertime comes to mind in the early part 
of the twentieth century - one or two small instances such as that. 

If we look at the notion whether or not there would have been an objec­
tion or whether they were bureaucratic slips, I do not know, there is not 
sufficient information. I have looked at one or two of them. But, in any 
event, if we look at the literature on what constitutes a convention, one or 
two instances the other way do not necessarily cancel out the vast - the 
vast weight of evidence in the other direction and certainly all those 
that write about both law and convention in this way accept that point 
totally. 

SIR JOHN LAWS: Thank you very much. There is a hand over there. Yes? 

MALE SPEAKER: Very simple question. Where Jersey negotiates a treaty 
directly, for example, the Exchange of Tax Information Treaty with the 
USA, short of armed invasion, what sanction does a sovereign country like 
the USA have if that treaty is broken, given it is a treaty with a non-sover­
eign state? 

SIR JOHN LAWS: Do you want to say anything about that? 

WILLlAM BAILHACHE QC: I think the first point to make is that, even if it is a 
sovereign state, the sanctions are not always necessarily obvious. But, in the 
case of the US, I think the sanctions are practical and they are varied. We 
have qualified intermediary status in the US at the moment for the 
purposes of part of our financial services industry and that could be 
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removed. There are all sorts of sanctions that in practice could be applied 
to UKlJersey business. You cannot forget the fact that the US is the biggest 
economy that is going, if one does not treat the European Union as one 
country, of course, which Alistair might have different views about. 

So the answer I think comes in two ways. First of all, there is no easy way 
in which you reconcile the sanction against a sovereign state unless it is 
agreed that the matter should go before an international court. I have to 
say that my preference in negotiating tax agreements is to include an arbi­
tration clause. Some countries, it appears, may be interested and prepared 
to do that. Other countries are not. Of course, that is a question of choice 
for the countries, because you cannot make a country make an agreement 
with you. But the inclusion of an arbitration clause I think would be a 
good start. 

SIR JOHN LAWS: Thank you. Do I have another question? David? 

DAVID VAUGHAN QC: I was wondering whether Jeffrey Jowell would get into 
a problem by conflating sovereignty and the practice and custom. If a case 
was brought before the English courts asking whether Parliament could 
legislate for Jersey, then the English courts would have to apply the English 
law on sovereignty of Parliament, presumably, unless you could get your­
self within a sort of Factortame exception. The separate question is, I 
suspect - it may be a different question, I am not sure - whether in fact if 
you applied in Jersey or Guernsey, does the law apply here? Then the judges 
in Jersey or Guernsey have an obligation to uphold the principle of the 
rights and privileges of Jersey and Guernsey. It may be a different question 
if it went to the courts in Guernsey and Jersey. By conflating sovereignty 
with convention and effect, it seems to me you create a problem for your­
self that you don't really have, because effectively they are two different 
questions, I would have thought. Anyhow, that is a small contribution. 

PROFESSOR JOWELL: That is a very interesting point as to which court. I am 
not convinced, however, that today a court in the United Kingdom - and 
Sir John may lead us further along this line - would necessarily say "In 
this particular relationship sovereignty of Parliament must automatically 
apply." For one thing, they would have to apply the European Convention 
on Human Rights through their Human Rights Act, and there you have 
article 3 of Protocol I, which provides for the free expression of people in 
the choice of the legislature, which engages a number of the principles that 
I was discussing. In any event, they have to simply look at the question does 
the UK have the power, not automa tically if Parliament is sovereign, and 
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therefore it can do anything it likes? I think it a question of vires rather 
than sovereignty, but I take your point about the different jurisdictions. I 
think that is very useful. 

SIR JOHN LAWS: I think that is very interesting. It calls to my mind what is a 
comparable but not parallel question as regards the United Kingdom 
Parliament to legislate in certain areas for Scotland. There is a very 
powerful view that says that, because of the founding treaties that gave rise 
to the United Kingdom Parliament, there is no power, for example, to 
abolish the Kirk or the Court of Session. I am not suggesting that this is by 
any means an analogy, but one can see general arguments about the limits 
of sovereignty that are not answered merely by what you might call the 
English rule of recognition. Do I have another question? Yes? 

FRANK WALKER: Frank Walker, President of the Policy and Resources 
Committee of the States of Jersey. I would like to make a comment actually 
rather than ask a question and say that I both agree with and slightly 
disagree with my own Attorney-General, which is of course a very 
dangerous position for me to put myself in. 

I do whole heartedly agree with him that the UK Government and the 
officials and ministers of the day did commit Jersey to EU treaties and EU 
policies without consultation with Jersey (and not just Jersey, but 
Guernsey and the Isle of Man as well) and that was quite wrong. Where I 
don't agree with the Attorney-General is that it was that commitment 
alone that caused Jersey and indeed the other Crown Dependencies to 
restructure our fiscal policies and fiscal structures. There are economic 
issues that come into play here, and we are absolutely convinced, and that 
is why we have chosen - I emphasise the word "chosen" - we have chosen 
to introduce new fiscal structures which comply with the EU practice and 
the EU wishes. Although not strictly in accordance with, they comply with 
them. But we have chosen that because we genuinely believe it to be in our 
best interests. So I do not agree that it is because we were committed 
without consultation that that is the reason we have gone down that path. 

I would also like to make the point and emphasise a point indeed made 
by the Attorney-General that, since 2002, the level of understanding of the 
UK Government of Jersey's position and the level of co-operation we have 
received has changed fundamentally and I do not believe that we would see 
a recurrence under current circumstances of the commitments without 
our consent that we saw in earlier times. I think we do also have to recog­
nise that the UK has represented us internationally historically, but we 
have now made tremendous progress in developing our own international 
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personality, as we have heard, signing treaties and agreements in our own 
name, which is unheard of. Who would have thought, even two years ago, 
that France, for example, would sign an agreement with Jersey in our own 
name? That was almost unthinkable. So we have made tremendous strides 
in that respect, and we have got to be careful when we think about our 
future constitutional position. _ 

The Attorney-General has put forward one view. There are of course 
others, and I would merely emphasise that the constitutional subcom­
mittee that he referred to is of course a political body and a political deci­
sion will ultimately decide the future; and no such decision has been taken 
yet and nor are we remotely close to taking any such decision. There are 
many who regard the current position, uncertain and vague as it is, as 
continuing to act in Jersey's best interests. 

SIR JOHN LAWS: Thank you. I do not know whether the Attorney General 
wants to comment? 

WILLIAM BAILHACHE: Yes. Can I comment on that? I told you I would 
displease all of the people some of the time. Perhaps, just to make it plain 
that the President of the Policy and Resources Committee and I actually do 
not depart from each other much, I can read again what I actually said, 
which was that the United Kingdom made commitments for us interna­
tionally which had, putting it at its lowest, played a major part in requiring 
us to adopt a wholly new fiscal strategy. I entirely accept that there were 
other considerations. 

SIR JOHN LAWS: I will take one more question, if there is one. It is just after a 
quarter to six. No? Can I just say then, before handing over to Sir Philip 
Bailhache, that I have heard much this afternoon, in the short time I have 
been here, about the events of 1204 when, as I understand it, Philip 
Augustus drove King John of England out of Northern France and indeed 
occupied the Channel Islands. I have been wondering whether it is a coin­
cidence that in the very same year the greatest act of international 
vandalism committed in the Middle Ages took place, when the 90 year old 
blind Doge of Venice led the soldiers of the Fourth Crusade to loot the city 
of his fellow Christians, Constantinople. ,"Vhen eventually he was killed 
nothing, even the dogs of St Sofia would sniff his bones. The Bailiff. 

(Closing remarks were made by Sir Philip Bailhache, Bailiff of Jersey) 
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Thank you very much, Sir John. I am going to close the proceedings by refer­
ring, first of all, to an extract from the 1727 edition of Coke's Reports that I 
was ruminating through a few weeks ago, where, in the preface, the learned 
author writes "Nothing is or can be so fixed in mind or fastened in memory 
but in short time is or may be loosened out of the one and by little and little 
quite lost out of the other. It is therefore necessary that memorable things 
should be committed to writing, the witness of times, the light and life of 
truth, and not wholly be taken to slippery memory, which seldom yieldeth a 
certain reckoning;' 

I am sure that I speak for many, if not most people, here in saying that we 
have listened to many illuminating addresses which it would be a great shame 
to lose. The good news is that the Jersey Law Review proposes to bind 
together and to publish a volume of papers given at this conference and a 
copy will be sent to each of the delegates free of charge. But the bad news, I 
suppose, for our distinguished speakers is that a request will be renewed to 
send in the text to which they have spoken duly polished for publication. 

One of the recurring themes of this conference has been the need for the 
law of Jersey to be reduced to written form in English. Distinguished profes­
sors have expressed the view that elements of the system are broke. Professor 
Holt made the suggestion, in relation to the law of contract; Professor Le 
Sueur was bold enough to make the suggestion in relation to the Bailiffs. All 
that I will say in relation to the latter suggestion is that Sir de Vie and I would 
be considerably less broke if we had remained in private practice. [Laughter. J 

In closing, I thought that I might mention three areas where we will be 
looking to promote the development of the written law of Jersey. 

First, as Professor Reid has mentioned, or perhaps it was somebody else, we 
are seeking to enter into a collaborative effort with the University of 
Edinburgh which would involve post graduate students in producing mono­
graphs on the law of property of Jersey and perhaps also of Guernsey too. 

Secondly, there is some interest in examining the possibility of establishing 
a school of law which would bring to the process of the studying of Jersey law 
an academic discipline which is at present absent. A spin-off, of course, from 
that would be the production of some academic writing, perhaps by teachers 
of Jersey law or indeed by the students themselves. 
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Thirdly, there is a hope that funding will become available to enable the 
Jersey Legal Information Board to continue to operate its website and to 
expand the legal materials published on it. For those of you who have never 
looked at this website, the URL is jerseylegalinfo.je and it is worth some 
studying. I hope that we shall be able to publish on that website not only texts 
on the customary law but also a great many other legal texts too and, I hope, 
perhaps to take up the idea of Sir Godfray Le Quesne, expressed in 1990 in a 
slightly different way, to make available information on the law of Jersey 
which would enable the public of the Island to have easier access to the law 
and to learn something about fundamental legal principles. 

I express my gratitude on behalf of all the members of the editorial board 
most warmly to all our speakers, to all the chairmen, of the sessions for giving 
us a most fascinating day, and to all of you who have come to the conference. 
Thank you all very much for coming. [Applause 1 
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